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Executive Order
RP 52
Relating to the creation of the Texas Tax Reform Commission to accept
public input on and recommend changes to the tax structure.
WHEREAS, providing tax reform and property tax relief are essential
to promoting long-term economic growth and ensuring a stable, long-
term source of revenue for public schools; and
WHEREAS, the current tax system fails to provide a level playing eld
for employers and is overly reliant on property taxes, thereby creating
a signicant barrier to homeownership and business expansion; and
WHEREAS, reforms are needed to bring greater fairness to the tax
code and tax collection system, permanently lower the property tax
burden for all taxpayers and ensure public schools have a reliable rev-
enue source; and
WHEREAS, the public should have the opportunity to provide input
and comments on these important issues;
NOW, THEREFORE, I, Rick Perry, Governor of Texas, by virtue of
the power and authority vested in me by the Constitution and laws of
the State of Texas, do hereby order the following:
Creation of Advisory Commission. The Texas Tax Reform Commission
("Commission") is hereby created to examine relevant issues and make
recommendations for changes to the tax structure to fund schools and
to reduce property taxes.
Composition. The Commission shall consist of Commissioners ap-
pointed by the Governor to serve at the pleasure of the Governor. The
Governor may designate a member of the Commission to serve as chair
of the Commission.
Advisory Councils and Agency Support. As the Commission deems
necessary to carry out its duties, the Commission may appoint sub-
committees. The Ofce of the Governor and other state agencies may
provide staff to assist the Commission as necessary.
Recommendations and Report. The Commission shall develop rec-
ommendations to modernize the current tax structure, reduce property
taxes, and provide a long-term, stable source of revenue for public
schools.
The Commission shall submit a full report, including ndings and leg-
islative recommendations, to the Governor, Lieutenant Governor, and
Speaker of the House of Representatives. Subsequent work of the
Commission may be addressed in supplementary reports as appropri-
ate.
This executive order supersedes all previous orders on this matter that
are in conict or inconsistent with its terms. Unless extended, this order
shall expire on September 1, 2007.




TO ALL TO WHOM THESE PRESENTS SHALL COME:
WHEREAS, the Spade Independent School District, the Olton Inde-
pendent School District, and the Commissioner of the Texas Education
Agency have requested that I exercise executive authority to grant an
emergency exception to the uniform election date requirements pur-
suant to Sections 41.001 and 41.0011, Texas Election Code, and grant
a request for a special election on February 4, 2006, on the issue of the
consolidation of the two school districts pursuant to Chapter 13 of the
Texas Education Code; and
WHEREAS, Spade Independent School District has stated it will not
have sufcient revenue to conduct classes during the 2006-2007 school
year due to signicant drops in student enrollment; and
WHEREAS, the next available uniform election date is May 13, 2006,
which is after the statutory deadline for contract teachers to be notied
of their contract status for the 2006-2007 school year; and
WHEREAS, if the election were not held until the May 13, 2006 uni-
form date and either school district were to reject the consolidation,
Spade Independent School District would not have sufcient time to
explore other educational options for its citizens and students; and
WHEREAS, the Texas uniform election dates law is intended to serve
the interests of voters by allowing consolidation of elections onto a
limited number of uniform dates, but the special circumstances as ex-
pressed by both Spade and Olton Independent School Districts and the
Commissioner of the Education Agency suggest that the interests of
voters would be better served in this unique case by permitting an ear-
lier election on a non-uniform date; and
WHEREAS, the governor of Texas is granted the discretion under Sec-
tion 41.0011, Election Code, to declare an emergency warranting hold-
ing a special election before the appropriate uniform election date;
NOW THEREFORE I, RICK PERRY, GOVERNOR OF TEXAS, un-
der the authority vested in me by the Constitution and Laws of the State
of Texas, do hereby declare that the foregoing circumstances constitute
an emergency and, accordingly, I grant permission for the Spade Inde-
pendent School District and Olton Independent School District to con-
duct a special election on February 4, 2006, for voting for or against
the sole proposition of consolidating the two school districts.
I also direct Spade and Olton Independent School Districts to seek pre-
clearance from the United States Department of Justice as required by
law.
Should the two districts choose to exercise their authority to call an
election pursuant to this proclamation, said election may be held on
February 4, 2006, in accordance with law.
A copy of this order shall be mailed immediately to the superintendents
of the Spade and Olton Independent School Districts.
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IN TESTIMONY WHEREOF, I have hereto signed my name and have
ofcially caused the Seal of State to be afxed at my Ofce in the City
of Austin, Texas, this the 18th day of November, 2005.
Rick Perry, Governor
Attested by: Roger Williams, Secretary of State
TRD-200505473
Proclamation 41-3031
TO ALL TO WHOM THESE PRESENTS SHALL COME:
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas directs that the governor shall negotiate an agreement with
any other state that provides for the issuance of a license to carry a
concealed handgun under which a license issued by the other state is
recognized in this state, or shall issue a proclamation that a license is-
sued by the other state is recognized in this state, if the attorney gen-
eral of the State of Texas determines that a background check of each
applicant for a license issued by that state is initiated by state or local
authorities or an agent of the state or local authorities before the license
is issued; and
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas denes "background check" as a search of the National Crime
Information Center database and the Interstate Identication Index
maintained by the Federal Bureau of Investigation; and
WHEREAS, the governor has received a statement of nding from the
attorney general that the State of New Jersey performs background
checks pursuant to N.J. Stat. Ann. § 2C:58-4 and that those checks
meet the requirements of Tex. Gov’t Code § 411.173(b); and
WHEREAS, the State of Texas is therefore authorized to recognize a
valid permit to carry a handgun from the State of New Jersey;
NOW, THEREFORE, I, Rick Perry, Governor of Texas, do hereby pro-
claim that the State of Texas shall give full faith and credit to a valid
permit to carry a handgun issued by the State of New Jersey as long as
New Jersey permit holders comply with all laws, rules, and regulations
of the State of Texas governing concealed carry, including age restric-
tions and types of weapons permitted.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have ofcially caused the Seal of State to be afxed at my Ofce in the
City of Austin, Texas, this the 18th day of November, 2005.
Rick Perry, Governor
Attested by: Roger Williams, Secretary of State
TRD-200505474
Proclamation 41-3032
TO ALL TO WHOM THESE PRESENTS SHALL COME:
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas directs that the governor shall negotiate an agreement with
any other state that provides for the issuance of a license to carry a
concealed handgun under which a license issued by the other state is
recognized in this state, or shall issue a proclamation that a license is-
sued by the other state is recognized in this state, if the attorney gen-
eral of the State of Texas determines that a background check of each
applicant for a license issued by that state is initiated by state or local
authorities or an agent of the state or local authorities before the license
is issued; and
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas denes "background check" as a search of the National Crime
Information Center database and the Interstate Identication Index
maintained by the Federal Bureau of Investigation; and
WHEREAS, the governor has received a statement of nding from the
attorney general that the State of Massachusetts performs background
checks pursuant to Mass. Gen. L. ch. 140, § 131 and that those checks
meet the requirements of Tex. Gov’t Code § 411.173(b); and
WHEREAS, the State of Texas is therefore authorized to recognize a
valid license to carry a rearm from the State of Massachusetts;
NOW, THEREFORE, I, Rick Perry, Governor of Texas, do hereby pro-
claim that the State of Texas shall give full faith and credit to a valid
license to carry a rearm issued by the State of Massachusetts as long
as Massachusetts permit holders comply with all laws, rules, and regu-
lations of the State of Texas governing concealed carry, including age
restrictions and types of weapons permitted.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have ofcially caused the Seal of State to be afxed at my Ofce in the
City of Austin, Texas, this the 18th day of November, 2005.
Rick Perry, Governor
Attested by: Roger Williams, Secretary of State
TRD-200505475
Proclamation 41-3033
TO ALL TO WHOM THESE PRESENTS SHALL COME:
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas directs that the governor shall negotiate an agreement with
any other state that provides for the issuance of a license to carry a
concealed handgun under which a license issued by the other state is
recognized in this state, or shall issue a proclamation that a license is-
sued by the other state is recognized in this state, if the attorney gen-
eral of the State of Texas determines that a background check of each
applicant for a license issued by that state is initiated by state or local
authorities or an agent of the state or local authorities before the license
is issued; and
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas denes "background check" as a search of the National Crime
Information Center database and the Interstate Identication Index
maintained by the Federal Bureau of Investigation; and
WHEREAS, the governor has received a statement of nding from
the attorney general that the State of Maryland performs background
checks pursuant to Md. Pub. Safety Code §5-305 and that those checks
meet the requirements of Tex. Gov’t Code §411.173(b); and
WHEREAS, the State of Texas is therefore authorized to recognize a
valid license to carry a handgun from the State of Maryland;
NOW, THEREFORE, I, Rick Perry, Governor of Texas, do hereby pro-
claim that the State of Texas shall give full faith and credit to a valid
license to carry a handgun issued by the State of Maryland as long as
Maryland permit holders comply with all laws, rules, and regulations
of the State of Texas governing concealed carry, including age restric-
tions and types of weapons permitted.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have ofcially caused the Seal of State to be afxed at my Ofce in the
City of Austin, Texas, this the 18th day of November, 2005.
Rick Perry, Governor
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Attested by: Roger Williams, Secretary of State
TRD-200505476
Proclamation 41-3034
TO ALL TO WHOM THESE PRESENTS SHALL COME:
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas directs that the governor shall negotiate an agreement with
any other state that provides for the issuance of a license to carry a
concealed handgun under which a license issued by the other state is
recognized in this state, or shall issue a proclamation that a license is-
sued by the other state is recognized in this state, if the attorney gen-
eral of the State of Texas determines that a background check of each
applicant for a license issued by that state is initiated by state or local
authorities or an agent of the state or local authorities before the license
is issued; and
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas denes "background check" as a search of the National Crime
Information Center database and the Interstate Identication Index
maintained by the Federal Bureau of Investigation; and
WHEREAS, the governor has received a statement of nding from
the attorney general that the State of California performs background
checks pursuant to Cal. Penal Code § 12052 and that those checks meet
the requirements of Tex. Gov’t Code § 411.173(b); and
WHEREAS, the State of Texas is therefore authorized to recognize a
valid license to carry a handgun from the State of California;
NOW, THEREFORE, I, Rick Perry, Governor of Texas, do hereby pro-
claim that the State of Texas shall give full faith and credit to a valid
license to carry a handgun issued by the State of California as long as
California permit holders comply with all laws, rules, and regulations
of the State of Texas governing concealed carry, including age restric-
tions and types of weapons permitted.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have ofcially caused the Seal of State to be afxed at my Ofce in the
City of Austin, Texas, this the 18th day of November, 2005.
Rick Perry, Governor
Attested by: Roger Williams, Secretary of State
TRD-200505477
Proclamation 41-3035
TO ALL TO WHOM THESE PRESENTS SHALL COME:
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas directs that the governor shall negotiate an agreement with
any other state that provides for the issuance of a license to carry a
concealed handgun under which a license issued by the other state is
recognized in this state, or shall issue a proclamation that a license is-
sued by the other state is recognized in this state, if the attorney gen-
eral of the State of Texas determines that a background check of each
applicant for a license issued by that state is initiated by state or local
authorities or an agent of the state or local authorities before the license
is issued; and
WHEREAS, Section 411.173(b) of the Government Code of the State
of Texas denes "background check" as a search of the National Crime
Information Center database and the Interstate Identication Index
maintained by the Federal Bureau of Investigation; and
WHEREAS, the governor has received a statement of nding from
the attorney general that the State of Washington performs background
checks pursuant to Wash. Rev. Code § 9.41.070 and that those checks
meet the requirements of Tex. Gov’t Code § 411.173(b); and
WHEREAS, the State of Texas is therefore authorized to recognize a
valid license to carry a concealed pistol from the State of Washington;
NOW, THEREFORE, I, Rick Perry, Governor of Texas, do hereby pro-
claim that the State of Texas shall give full faith and credit to a valid
license to carry a concealed pistol issued by the State of Washington
as long as Washington permit holders comply with all laws, rules, and
regulations of the State of Texas governing concealed carry, including
age restrictions and types of weapons permitted.
IN TESTIMONY WHEREOF, I have hereunto signed my name and
have ofcially caused the Seal of State to be afxed at my Ofce in the
City of Austin, Texas, this the 18th day of November, 2005.
Rick Perry, Governor
Attested by: Roger Williams, Secretary of State
TRD-200505478
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Opinions
Opinion No. GA-0377
The Honorable Ken Armbrister
Chair, Committee on Natural Resources
Texas State Senate
Post Ofce Box 12068
Austin, Texas 78711-2068
Re: Whether a school board trustee may vote to appoint himself to ll a
board vacancy created by the resignation of another trustee (RQ-0350-
GA)
SUMMARY
The self-appointment aspect of the common-law doctrine of incompat-
ibility voids the appointment of a sitting school board trustee by a vote
of the school board to ll a vacancy on the board created by the resig-




State Board of Dental Examiners
333 Guadalupe, Tower 3, Suite 800
Austin, Texas 78701-3942
Re: Construction and constitutionality of a rider to the 2006-07 biennial
year appropriation to the State Board of Dental Examiners (RQ-0351-
GA)
SUMMARY
To the extent that a rider to the 2006-07 appropriation to the State Board
of Dental Examiners purports to require competitive bidding on the
agency’s contracts which are valued at less than $5,000, the rider at-
tempts to amend section 2155.132(e) of the Government Code and thus
contravenes article III, section 35 of the Texas Constitution. To the ex-
tent that other provisions of the rider are merely declarative of the gen-
eral law regarding competitive bidding, they are valid. To the extent
that they conict with or supplement general law, they are invalid.
Opinion No. GA-0379
Mr. Wayne Thorburn, Administrator
Texas Real Estate Commission
Post Ofce Box 12188
Austin, Texas 78711-2188
Re: Whether the Texas Real Estate Inspector Committee and its sub-
committees may conduct meetings by telephone conference call pur-
suant to section 551.125(b)(3) of the Government Code (RQ-0349-GA)
SUMMARY
Chapter 1102 of the Occupations Code creates the Texas Real Estate
Inspector Committee to assist the Texas Real Estate Commission and
provides that the Committee is subject to the Open Meetings Act. How-
ever, chapter 1102 does not expressly limit the Committee to exercis-
ing advisory duties and expressly authorizes the Committee to perform
any duties delegated by the Commission. As a result, the Committee is
not an advisory board under section 551.125(b)(3) of the Government
Code and the Committee and its subcommittees may meet by telephone
conference call only under section 551.125(b)(1)-(2).
For further information, please access the website at





Of¿ce of the Attorney General
Filed: November 29, 2005
ATTORNEY GENERAL December 9, 2005 30 TexReg 8245
TITLE 16. ECONOMIC REGULATION
PART 9. TEXAS LOTTERY
COMMISSION
CHAPTER 401. ADMINISTRATION OF STATE
LOTTERY ACT
SUBCHAPTER D. LOTTERY GAME RULES
16 TAC §401.301
The Texas Lottery Commission (Commission) proposes an
amendment to Title 16, Part 9, Chapter 401, §401.301, re-
lating to General Denitions. The purpose of the proposed
amendment is to delete unnecessary provisions, clarify certain
denitions, and dene new terms.
Kathy Pyka, Controller, has determined there will be no signi-
cant scal impact for state or local government as a result of the
amendment of §401.301. Any costs to the state could be ab-
sorbed by current resources. For each year of the rst ve years
the amendment is in effect, the scal impact is the following: FY
05, $0; FY 06, $0; FY 07, $0; FY 08, $0; FY 09, $0. Additionally,
there will be no effect on individuals, small businesses, micro
businesses or local or state employment.
Michael Anger, Director of the Lottery Operations Division, has
determined that for each year of the rst ve years the amend-
ment as proposed is in effect, the public will benet from the
adoption because unnecessary denitions will be deleted, exist-
ing denitions will be claried, and new terms will be dened.
Comments on the proposed amendment may be submitted to
Sarah Woelk, Assistant General Counsel, Texas Lottery Com-
mission, P.O. Box 16630, Austin, Texas 78761-6630. The Com-
mission will hold a public hearing on this proposal at 10:00 a.m.
on December 19, 2005. Comments must be received within 30
days after publication of this proposal in order to be considered.
The amendment is proposed pursuant to Government Code,
§466.015 which authorizes the Commission to adopt all rules
necessary to administer the State Lottery Act and to adopt rules
governing the establishment and operation of the lottery.
Government Code, Chapter 466 is affected by the proposed
amendment.
§401.301. General Denitions [Denition].
The following words and terms, when used in this subchapter [chapter],
shall have the following meanings, unless the context clearly indicates
otherwise.
(1) Caption--Letters [The letters] appearing below [the]
play symbols in the play area of a game that verify the correctness of
the play symbols.
(2) Commission--The Texas Lottery Commission.
[(2) Certied drawing--A drawing in which the lottery
drawing supervisor, security representative, and an independent cer-
tied public accountant attest that the drawing equipment functioned
properly and that a random selection of a winning combination
occurred.]
[(3) Claim center--A claims ofce of the commission at
which a claimant may claim a prize.]
[(4) Claim form--The printed form authorized and pro-
vided by the commission that a claimant shall complete and submit to
the commission when claiming a prize.]
[(5) Claimant--A player who has submitted a valid claim
for payment within the required time frame.]
[(6) Current draw period--The period of time in which the
player selections and Quick Pick selections are accumulated into a pool
of plays eligible for winning in a drawing held at the end of the desig-
nated period.]
[(7) Director--A director of the Texas Lottery Commis-
sion.]
[(8) Direct prize category contribution--A specied per-
centage of net sales allocated to the prize categories as described in
the rules of the specic game being played.]
[(9) Division--A division of the Texas Lottery Commis-
sion.]
(3) [(10)] Draw break--A [The] period of time during
which tickets in a specic game may not [on a draw day when tickets
cannot] be sold, produced[,] or validated by a [on an on-line] terminal
[for the specic game(s) being drawn].
(4) [(11)] Drawing--The process [procedure] by which the
commission makes random selections that determine winners, if any,
in a game. [randomly selects winning combinations of digits, numbers,
or symbols in accordance with the rules of the game as set forth in the
rules of the specic game being played and the drawing procedures for
the specic game.]
[(12) Drawing pool--The amount of money available for all
prize categories for a specic drawing.]
[(13) Draw procedures-The written document approved by
the executive director that species the draw procedures for a particular
game, if a drawing is designed as part of the game.]
(5) [(14)] Duplicate ticket--A ticket produced by photo-
graph, xerography, or any other method other than generation [a ticket
generated] by a [an on-line] terminal.
(6) [(15)] Executive director--The executive director of the
Texas Lottery Commission.
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(7) [(16)] Game number--A [The] number on the back of
an [the] instant ticket that identies a particular instant game. [which
refers to the number associated with the particular instant game.]
[(17) Game procedures--The written document approved
by the director of the marketing division of the commission that in-
cludes, among other things, the game name, how a prize is won, game
prize structure, playstyle, and eligibility for a drawing, if any.]
(8) [(18)] High-tier prize--A prize of $600 or more.
[(19) Indirect prize category contribution--Amounts allo-
cated from the prize reserve fund, roll-over and prize breakage for a
specic online game drawing.]
(9) [(20)] Instant game--A game in which winners are not
determined by a drawing. [An instant ticket lottery game, developed
and offered for sale to the public in accordance with commission rules,
that is played by removing the latex covered play area on an instant
ticket to reveal the ticket play symbols.]
[(21) Instant retailer--A commission retailer authorized by
the commission to sell instant tickets only.]
(10) [(22)] Invalid ticket--A [Any] ticket that fails to meet
commission validation requirements. [all validation requirements of
the commission.]
[(23) Lottery retailer or retailer--A sales agent, as contem-
plated by Chapter 466, Government Code.]
(11) [(24)] Low-tier prize--A prize of less than $25.
(12) Matrix--A combination or range of symbols or num-
bers used in an on-line game and the type and number of selections that
constitute a single play in the game.
(13) [(25)] Mid-tier prize--A prize of $25 or more but less
than $600.
[(26) Minor--An individual younger than 18 years of age.]
(14) [(27)] On-line game--A [lottery] game that uses an
electronic system to administer plays and involves a drawing to deter-
mine winners. [which utilizes a computer system to administer plays,
the type of game, and amount of play for a specied drawing date,
and in which a player either selects a combination of numbers or al-
lows number selection by a random number generator operated by the
computer, referred to as Quick Pick. The commission will conduct a
drawing to determine the winning combination(s) in accordance with
the rules of the specic game being played and the drawing procedures
for the specic game.]
[(28) On-line retailer--A lottery retailer authorized by the
commission to sell on-line tickets. On-line retailers shall sell all on-line
lottery games and at least two instant ticket games offered by the com-
mission.]
(15) [(29)] On-line system--The commission or commis-
sion[commission’s] vendor’s on-line computer system consisting of
[on-line] terminals, central processing equipment, and a communica-
tion network.
[(30) On-line terminal--The commission or commission’s
vendor’s computer hardware through which an on-line retailer enters
player selections or Quick Pick selections and by which on-line tickets
are generated and claims are validated.]
[(31) On-line ticket--A computer-generated ticket issued to
a player, by an on-line retailer, as a receipt for the combination of
numbers a player has selected, and generated on an on-line terminal
provided by the commission or commission’s vendor on ofcial Texas
Lottery paper stock, by either selecting his or her own numbers or se-
lecting Quick Pick, which is a random number generator operated by
the computer. That ticket shall be the only acceptable evidence of the
combination of digits, numbers, or symbols selected. On-line tickets
may be purchased only from on-line retailers.]
(16) [(32)] Pack number--A [The unique] number on the
back of an [the] instant ticket that designates the number of the pack
within a specic instant game.
(17) Play--The selection of symbols for an opportunity to
win in an on-line game and the purchase of a ticket evidencing that
selection.
(18) [(33)] Play area--The [latex-covered] area of a [an in-
stant] ticket that [when removed,] reveals [the ticket] play symbols
when uncovered.
(19) [(34)] Playstyle--The method of play to determine a
winner in a game. [for an individual game.]
(20) Play symbols--Symbols on a ticket that are used to de-
termine eligibility for a prize.
[(35) Play symbol-- The printed data under the latex on the
front of an instant ticket that is used to determine eligibility for a prize.
The symbols for individual games will be specied in individual instant
game procedures.]
[(36) Preliminary drawing--An event in which entries re-
ceived by a specic deadline are utilized for the selection of contestants
for a promotional drawing.]
[(37) Present at the terminal--A player remains physically
present at the on-line terminal from the time the player’s order for the
purchase of on-line lottery tickets is paid for and accepted by the lot-
tery on-line retailer until the processing of the order is completed and
the tickets are delivered to the player at the licensed on-line retailer ter-
minal location.]
[(38) Prize amounts--The amount of money payable to
each share in a prize category, the annuitized future value of each
share in a prize category, or the net present cash value of each share
in a prize category for each on-line game drawing. Prize amounts are
calculated by dividing the prize category contribution, the annuitized
future value of the prize category contribution, or the net present
cash value of the prize category contribution by the number of shares
determined for the prize category.]
[(39) Prize breakage--The money which is left over from
the rounding down of the pari-mutuel prize levels to the next lowest
whole dollar amount or money which is in excess of the amount needed
to pay a prize.]
[(40) Prize category--The matching combinations of num-
bers and their corresponding prize levels as described in rules for the
specic game being played.]
[(41) Prize category contributions--Refers to contributions
for each drawing to each prize category including direct and indirect
prize category contributions.]
[(42) Prize fund--The monies allocated to be returned to
players in winning tickets within a specic instant game.]
[(43) Prize pool--The total amount of money available for
prizes as a percentage of the total sales for the current draw period. ]
(21) [(44)] Prize structure--The number, categories, and
value of prizes and the pay-out percentage and odds of winning prizes
in a particular game. For an instant game, the prize structure includes
the number of tickets in a game. [value, prize pay out percentage,
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and odds of winning prizes for an individual game as approved by the
executive director.]
[(45) Promotion--An event coordinated or conducted by
the Texas Lottery Commission at retail sites, fairs, festivals and ap-
propriate venues to educate players about Lottery products and/or sell
Lottery games through a licensed Lottery retailer in specic markets
to maximize Lottery sales and statewide awareness.]
[(46) Promotional drawing--A drawing in which qualied
contestants are awarded prizes in a random manner in accordance with
the procedures set forth for a specic promotional event.]
(22) [(47)] Quick Pick--A play option in which selections
are generated electronically by the on-line system. [that generates ran-
dom numbers by the computer.]
(23) Retailer--A sales agent, as dened by Chapter 466,
Government Code.
[(48) Roll-over--The amount in a specic prize pool cate-
gory resulting from no matching combinations and/or prize breakage
from the previous drawing.]
[(49) Sales agent--A person licensed under the State Lot-
tery Act to sell tickets.]
[(50) Shares--The total number of matching combinations
within each prize category as determined for each drawing.]
(24) [(51)] Sign-on slip--A [The] receipt produced by a [the
on-line] terminal when a [the] retailer signs on to the on-line system.
(25) Terminal--The commission or commission vendor’s
computer hardware that generates tickets based on player selections
and Quick Pick selections.
[(52) Texas Lottery Commission--The agency created by
House Bill 54, 72nd Legislature, First Called Session, as amended by
House Bill 1587 and House Bill 1013, 73rd Legislature, Regular Ses-
sion.]
(26) [(53)] Ticket--The [Any] tangible evidence issued by
the commission to show one or more plays in a lottery game. [allow
participation in a game or activity authorized by the State Lottery Act.]
(27) [(54)] Ticket number--A [The] number on the back of
an [the] instant ticket that refers to the ticket sequence within a specic
pack of an instant game.
[(55) Ticket bearer--The person who has signed the Lottery
game ticket or who has possession of an unsigned Lottery game ticket.]
(28) [(56)] Validation number--A [The unique] number se-
quence printed on a ticket that provides for the verication of the ticket
as a valid winner.
(29) [(57)] Valid ticket--A ticket that [which] meets all
[specications and] validation requirements and entitles the holder to
a specic prize [amount].
[(58) Void ticket--Any ticket that is stolen, unissued, illeg-
ible, mutilated, altered, counterfeit in whole or part, misregistered, de-
fective, incomplete, printed or produced in error, multiply printed, fails
any of the commission’s condential validation tests, or is a ticket pro-
duced by or for the commission for education and training purposes.]
[(59) Winning combination--One or more digits, numbers,
or symbols randomly selected by the commission in a drawing which
has been certied.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 344-5113
16 TAC §§401.304, 401.305, 401.307, 401.308, 401.312,
401.315
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Texas Lottery Commission or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Lottery Commission (Commission) proposes the
repeal of Title 16, Part 9, Chapter 401, §§401.304, 401.305,
401.307, 401.308, 401.312 and 401.315, relating to On-Line
Game Rules (General), "Lotto Texas" On-Line Game Rule,
"Pick 3" On-Line Game Rule, "Cash Five" On-line Game Rule,
"Texas Two Step" On-line Game, and "Mega Millions" On-Line
Game Rule, respectively. By separate actions, the Commission
will publish proposed amendments to Title 16, Part 9, Chapter
401, §401.301, relating to General Denition, proposed new
§401.304, relating to On-Line Game Rule, and proposed new
§401.305, relating to "Lotto Texas" On-Line Game Rule. The
purpose of these proposed rule actions is to: (1) repeal the
current version of the general on-line game rule; (2) repeal
specic on-line game rules; (3) propose a new rule governing
on-line games generally; (4) propose, as an alternative to the
foregoing proposal, a new rule governing the game known as
"Lotto Texas"; and (5) amend the general denition rule by
deleting unnecessary provisions, clarifying certain denitions,
and dening new terms.
Kathy Pyka, Controller, has determined there will be no signi-
cant scal impact for state or local government as a result of the
repeal of §§401.304, 401.305, 401.307, 401.308, 401.312 and
401.315. Any costs to the state could be absorbed by current
resources. For each year of the rst ve years the repeal is in
effect, the scal impact is the following: FY 05, $0; FY 06, $0;
FY 07, $0; FY 08, $0; FY 09, $0. Additionally, there will be no ef-
fect on individuals, small businesses, micro businesses or local
or state employment.
Michael Anger, Director of the Lottery Operations Division, has
determined that for each year of the rst ve years the repeal as
proposed is in effect, the public will benet because the replace-
ment of the repealed rules with the proposed rules will allow for
more expeditious introduction to the public of new on-line games
or on-line games that offer new playstyles or play options.
Comments on the proposed repeal may be submitted to Sarah
Woelk, Assistant General Counsel, Texas Lottery Commission,
P.O. Box 16630, Austin, Texas 78761-6630. The Commission
will hold a public hearing on this proposal at 10:00 a.m. on De-
cember 19, 2005. Comments must be received within 30 days
after publication of this proposal in order to be considered.
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The repeal is proposed pursuant to Government Code, §466.015
which authorizes the Commission to adopt all rules necessary to
administer the State Lottery Act and to adopt rules governing the
establishment and operation of the lottery.
Government Code, Chapter 466 is affected by the proposed re-
peal.
§401.304. On-Line Game Rules (General).
§401.305. "Lotto Texas" On-Line Game Rule.
§401.307. "Pick 3" On-Line Game Rule.
§401.308. "Cash Five" On-line Game.
§401.312. "Texas Two Step" On-line Game.
§401.315. "Mega Millions" On-Line Game Rule.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 344-5113
16 TAC §401.304
The Texas Lottery Commission (Commission) proposes new Ti-
tle 16, Part 9, Chapter 401, §401.304, relating to On-Line Game
Rule. The purpose of the proposed new section is to set forth a
new single rule that applies to all on-line games.
Kathy Pyka, Controller, has determined there will be no signi-
cant scal impact for state or local government as a result of the
new §401.304. Any costs to the state could be absorbed by cur-
rent resources. For each year of the rst ve years the new rule
is in effect, the scal impact is the following: FY 05, $0; FY 06,
$0; FY 07, $0; FY 08, $0; FY 09, $0. Additionally, there will be
no effect on individuals, small businesses, micro businesses or
local or state employment.
Michael Anger, Director of the Lottery Operations Division, has
determined that for each year of the rst ve years the new rule
as proposed is in effect, the public will benet because the pro-
posed rule will allow for more expeditious introduction to the
public of new on-line games or on-line games that offer new
playstyles or play options.
Comments on the proposed new rule may be submitted to Sarah
Woelk, Assistant General Counsel, Texas Lottery Commission,
P.O. Box 16630, Austin, Texas 78761-6630. The Commission
will hold a public hearing on this proposal at 10:00 a.m. on De-
cember 19, 2005. Comments must be received within 30 days
after publication of this proposal in order to be considered.
The new rule is proposed pursuant to Government Code,
§466.015 which authorizes the Commission to adopt all rules
necessary to administer the State Lottery Act and to adopt rules
governing the establishment and operation of the lottery.
Government Code, Chapter 466 is affected by the proposed new
rule.
§401.304. On-Line Game Rule.
(a) On-Line Games. On-line games shall be conducted under
applicable statutes, rules, and game procedures and under any further
instructions issued by the executive director or his or her designee.
(b) Game Procedures.
(1) Subject to paragraph (6) of this subsection, the execu-
tive director or his or her designee shall approve game procedures for
each on-line game.
(2) Game procedures for an on-line game must be pub-
lished in the Texas Register before tickets for the game are sold to the
public.
(3) Changes to game procedures for an on-line game must
be published in the Texas Register before tickets subject to the changed
rules are sold to the public.
(4) Game procedures must contain, at a minimum, the fol-
lowing information:
(A) The name of the game;
(B) A description of the game matrix and the playstyle;
(C) The price of a play;
(D) The means of selecting the winning combination of
symbols or numbers;
(E) The frequency of drawings;
(F) A description of the playslips, if any, used for the
game;
(G) The prize structure;
(H) A description of the circumstances, if any, in which
proceeds from sales for a particular drawing are carried forward to a
subsequent drawing;
(I) The percentage, if any, of ticket sales allocated to a
prize reserve fund;
(J) The information that must be shown on a ticket;
(K) Whether and under what circumstances a ticket sale
may be cancelled;
(L) Whether and under what circumstances a multidraw
ticket may be sold;
(M) Whether and under what circumstances a ticket for
advance play may be sold;
(N) Requirements for draw breaks, if any;
(O) Which claims, if any, must be presented at commis-
sion headquarters;
(P) Any payment options available; and
(Q) Any temporary promotional, bonus or add-on fea-
ture associated with the game.
(5) The executive director or his or her designee shall make
games procedures available to the public upon request.
(6) The executive director must obtain approval from the
commission before approving game procedures or changes to game
procedures that involve any of the following:
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(A) The introduction of a new on-line game;
(B) A change in a game matrix or the playstyle;
(C) A change in the means of selecting the winning
combination of symbols or numbers;
(D) A change in the price of a play, other than a change
made in connection with a temporary promotional, bonus or add-on
feature;
(E) A change in the frequency of drawings;
(F) A change in the prize structure, other than a change
made in connection with a temporary promotional, bonus or add-on
feature;
(G) A change in the percentage, if any, of ticket sales
allocated to a prize reserve fund; and
(H) A change in payment options available.
(7) The executive director, or his or her designee, must post
on the commission website, notice of any change for which the execu-
tive director will seek commission approval, at least 15 calendar days
before the commission considers the matter.
(c) Plays and Tickets.
(1) A ticket may be sold only by a retailer and only at the
location listed on the retailer’s license. A ticket sold by a person other
than a retailer is not valid.
(2) An unsigned ticket is payable to the holder or bearer of
the ticket if the ticket meets all of the conditions set out in subsection
(f)(1) of this section.
(3) It is the exclusive responsibility of the player to verify
the accuracy of the player’s selections and other data printed on a ticket.
(4) Playslips must be completed manually. A ticket gener-
ated from a playslip that was not completed manually is not valid.
(5) A retailer may enter a player’s selections if the player
is present in the licensed retail location.
(6) No part of a sale in an on-line game may take place
away from the terminal. For purposes of this section, a sale in an
on-line game includes the exchange of consideration, the exchange of
the playslip if one is used, and the generation of a ticket.
(d) Drawings.
(1) The executive director or his or her designee shall ap-
prove drawing procedures to randomly select the winning symbols or
numbers for each on-line game.
(2) The drawing procedures for an on-line game must en-
sure the random selection of winning symbols or numbers.
(3) The drawing procedures for an on-line game must set
forth the type of drawing equipment to be used.
(4) Drawing procedures must include provisions for the use
of backup drawing equipment in the event the primary drawing equip-
ment malfunctions or fails or is unavailable for any reason.
(e) Claims.
(1) Unless the game procedures for a specic game require
otherwise, to claim an on-line game prize of less than $600 a claimant
may present the apparent winning ticket either in person to a retailer or
to the commission in person or by mail.
(2) To claim an on-line game prize of $600 or more a
claimant must present the apparent winning on-line ticket to the
commission either in person or by mail. High-level prizes in certain
on-line games may be required to be claimed in person at commission
headquarters.
(3) Claimants must follow all commission procedures for
claiming a prize.
(4) A ticket that does not meet all of the validation require-
ments is ineligible for any prize.
(5) The commission or a retailer will pay a prize only if the
apparent winning ticket meets all applicable validation requirements
and only if the claimant complies with all applicable claims procedures.
(6) The commission shall promptly notify the claimant if
the commission determines that a ticket submitted with a claim is not
a winning ticket.
(7) The commission shall not return a ticket to a claimant,
regardless of whether the commission pays a prize or denies the claim.
(f) Validation.
(1) A ticket presented for validation is subject to the fol-
lowing validation requirements.
(A) The ticket must have been issued before the appli-
cable drawing and in accordance with applicable game procedures.
(B) All printing on the ticket must be legible.
(C) Except as provided by paragraph (2) of this subsec-
tion, the ticket must not be mutilated, altered, unreadable, reconstituted,
misregistered, defective, incomplete, or tampered with in any manner.
(D) The ticket must not be counterfeit or forged, in
whole or in part. A ticket must not be a duplicate ticket.
(E) The ticket must have been purchased from an au-
thorized retailer and must have been issued on ofcial Texas Lottery
paper stock.
(F) The commission must determine that the ticket was
not stolen.
(G) The commission must determine that the ticket was
not previously paid.
(H) The ticket data must have been recorded on the
on-line system before the drawing, and the ticket data must match the
computer record data in every respect.
(I) The ticket must pass all commission security checks.
(2) The commission may pay a prize for an on-line ticket
that is partially mutilated or not intact if the ticket meets all other vali-
dation requirements.
(g) Prizes.
(1) A ticket is the only valid receipt for claiming a prize. A
copy of a ticket or a playslip has no pecuniary or prize value and does
not constitute evidence of a ticket purchase or of symbols or numbers
selected.
(2) A person may win only one prize in connection with a
single play and is entitled to the highest prize won by a play.
(3) The commission shall recognize only one person, either
an individual or an entity, as the claimant of a particular prize.
(4) A retailer may pay to the bearer of a valid winning
on-line ticket a prize of $599 or less.
(5) All tickets validated by a retailer must be paid by that
retailer.
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(6) The commission shall pay a prize only upon presenta-
tion of proper identication. A claimant must provide either a social
security number, an employer identication number issued by the In-
ternal Revenue Service, or other documentation as approved by the ex-
ecutive director or by his or her designee.
(7) A retailer may pay prizes in cash or by certied check,
money order, or by business check if a business check is acceptable to
the claimant. A retailer that pays a prize with a check which is dishon-
ored may be subject to license suspension or revocation.
(8) A retailer shall not charge a claimant any fee for pay-
ment of the prize or for cashing a business check drawn on the licensed
retailer’s account.
(9) A retailer shall not require a claimant to purchase a
product in connection with a claim for a prize.
(10) All prizes are subject to tax withholding, offsets, and
other withholdings as provided by law as well as withholdings for any
delinquent taxes or other amounts owed to the state of Texas.
(11) A retailer may not pay a prize claimed by a minor. A
minor must submit a claim for a prize to the commission.
(h) Agreement to Abide by Rules. In playing an on-line game
and submitting an on-line ticket for validation, a person agrees to abide
by applicable laws, rules, regulations, policies, and decisions of the
executive director.
(i) End of Game. The executive director or his or her designee,
at any time, may announce the termination date for an on-line game.
No tickets for the game may be sold after the termination date.
(j) Liability for defective tickets. Liability for a defective
ticket, if any, is limited to replacement of the ticket with another
unplayed ticket in the same game (or a ticket of equivalent sales price
from any other current lottery game) or refund of the sales price, at the
discretion of the executive director.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 344-5113
16 TAC §401.305
The Texas Lottery Commission (Commission) proposes new Ti-
tle 16, Part 9, Chapter 401, §401.305, relating to "Lotto Texas"
On-Line Game Rule. The purpose of the new rule is to set out a
new matrix for the Lotto Texas on-line game.
Kathy Pyka, Controller, has determined for the rst ve year pe-
riod the new rule is in effect, there will be no measurable scal
implication for state or local government as a result of enforcing
this rule. The new rule is anticipated to have a positive impact
on revenue by limiting the ongoing sales decline occurring un-
der the current game matrix, but the effect is not quantiable.
For each year of the rst ve years the section will be in effect,
the scal impact is the following: FY 06, $0; FY 07, $0; FY 08
$0; FY 09, $0; and FY 10, $0. Additionally, there will be no ad-
verse effect on individuals, small businesses, micro businesses
or local or state employment.
Michael Anger, Director of the Lottery Operations Division, has
determined that for each year of the rst ve years the new rule
as proposed is in effect, the public will benet because the odds
of winning the top prize will be increased.
Comments on the proposed new rule may be submitted to Sarah
Woelk, Assistant General Counsel, Texas Lottery Commission,
P.O. Box 16630, Austin, Texas 78761-6630. The Commission
will hold a public hearing on this proposal at 10:00 a.m. on De-
cember 19, 2005. Comments must be received within 30 days
after publication of this proposal in order to be considered.
The new rule is proposed pursuant to Government Code,
§466.015, which authorizes the Commission to adopt all rules
necessary to administer the State Lottery Act and to adopt rules
governing the establishment and operation of the lottery.
Government Code, Chapter 466 is affected by the proposed new
rule.
§401.305. "Lotto Texas" On-Line Game Rule.
(a) Lotto Texas. The executive director is authorized to con-
duct a game known as "Lotto Texas." The executive director may is-
sue further directives for the conduct of Lotto Texas that are consistent
with this rule. In the case of conict, this rule takes precedence over
§401.304 of this title (relating to On-Line Game Rules (General)).
(b) Denitions. When used in this rule, the following words
and terms shall have the following meanings, unless the context clearly
indicates otherwise.
(1) Play--The selection of six different numbers from 1
through 54 for one opportunity to win in Lotto Texas and the purchase
of a ticket evidencing that selection.
(2) Playboard--A eld of 54 numbers on a playslip for use
in selecting numbers for a Lotto Texas play.
(3) Playslip--An optically readable card issued by the com-
mission for use in selecting numbers for one or more Lotto Texas plays.
(4) Roll cycle--A series of drawings that ends when there
is a drawing for which one or more tickets are sold that match the six
numbers drawn in the drawing. A new roll cycle begins with the next
drawing after a drawing for which one or more jackpot tickets are sold
that match the six numbers drawn in the drawing.
(c) Plays and tickets
(1) A ticket may be sold only by an on-line retailer and only
at the location listed on the retailer’s license. A ticket sold by a person
other than an on-line retailer is not valid.
(2) The price of a play is $1.
(3) A player may use a single playslip to purchase up to
ve plays.
(4) A player may use a single playslip to purchase the same
play(s) for up to 10 consecutive drawings, to begin with the next draw-
ing after the purchase.
(5) A person may select numbers for a play either:
(A) by using a self-service terminal;
(B) by using a playslip to select numbers;
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(C) by requesting a retailer to use Quick Pick to select
numbers; or
(D) by requesting a retailer to manually enter numbers.
(6) Playslips must be completed manually. A ticket gener-
ated from a playslip that was not completed manually is not valid.
(7) An on-line retailer may accept a request to manually
enter selections or to make quick-pick selections only if the request is
made in person.
(8) At the time of making a play, a person may select the
option for payment of the cash value of a share of the jackpot if the
play is a winning play.
(9) An on-line retailer shall issue a ticket as evidence of
one or more plays. A ticket must show the numbers selected for each
play, the number of plays, the draw date(s) for which the plays were
purchased, the jackpot payment option, and the security and transaction
serial numbers. Tickets must be printed on ofcial Texas Lottery paper
stock.
(10) A playslip has no monetary value and is not evidence
of a play.
(11) The purchaser is responsible for verifying the accu-
racy of the numbers and other selections shown on a ticket.
(12) The commission shall establish a time period before
each drawing during which tickets may not be sold.
(13) An unsigned winning ticket is payable to the holder or
bearer of the ticket if the ticket meets all applicable validation require-
ments.
(d) Drawings
(1) Lotto Texas drawings shall be held each week on
Wednesday and Saturday at 10:12 p.m., central time. The executive
director may change the drawing schedule, if necessary.
(2) Six different numbers from 1 through 54 shall be drawn
at each Lotto Texas drawing.
(3) Numbers drawn must be certied by the commission in
accordance with the commission’s drawing procedures.
(4) The numbers selected in a drawing shall be used to de-
termine all winners for that drawing.
(5) Each drawing shall be witnessed by an independent cer-
tied public accountant. All drawing equipment used shall be exam-
ined by a commission drawings representative and the independent cer-
tied public accountant immediately before each drawing and imme-
diately after each drawing.
(e) Advertised jackpots. For each drawing, the commission
shall approve a jackpot amount to be advertised. The advertised
amount shall be an amount payable in 25 annual installments. To
the extent that advertised amount is based on projected sales, the
projections shall be fair and reasonable. The commission may approve
an increase in the amount of the jackpot originally advertised for a
drawing if the increase is supported by reasonable sales projections.
(f) Prizes
(1) Jackpot prize (rst prize).
(A) A person who holds a valid ticket for a play match-
ing (in any order) the six numbers drawn in a drawing is entitled to a
share of the jackpot prize (rst prize) for the drawing.
(B) The jackpot prize for a drawing is the greater of
(i) 40.47 percent of the proceeds from ticket sales for
all drawings in the roll cycle and any earnings on an investment of all
or part of the proceeds from ticket sales, paid in 25 annual installments;
or
(ii) The amount advertised in accordance with sub-
section (e) of this section as the estimated jackpot for the drawing, paid
in 25 annual installments.
(C) Except as provided by subparagraph (F) of this
paragraph, a person who is entitled to a share of a jackpot prize and
who did not opt to receive the cash value of the jackpot prize shall
receive payment in 25 annual installments.
(D) The rst installment payment shall be made upon
completion of commission validation procedures. The subsequent 24
installment payments shall be made annually on the 15th day of the
month in which the applicable drawing occurred.
(E) The second through 24th installment payments shall
be in equal amounts. The rst installment payment may be equal to or
higher than the subsequent installment payments.
(F) If a person would otherwise receive total installment
payments of $2 million or less, the commission shall pay the person,
upon completion of all validation procedures, a single payment in the
amount of the cash value of those total installment payments. The cash
value is the cost on the rst business day after the applicable drawing
of funding those installment payments.
(G) A person who is entitled to a share of the jackpot
and who selected the cash value option shall receive the greater of the
following two amounts:
(i) a share of 40.47 percent of total sales for the roll
cycle; or
(ii) the cost on the day after the drawing of funding a
share of installment payments under subparagraph (B)(ii) of this para-
graph.
(H) A payment under subparagraph (G) of this para-
graph shall be made upon completion of commission validation pro-
cedures.
(I) Any investment necessary to fund a jackpot prize
shall be made on the rst business day after a drawing for which one or
more tickets were sold that match the six numbers drawn in the draw-
ing.
(J) A claim for a jackpot prize must be presented at the
Austin claim center.
(K) If sales proceeds and the Lotto Texas prize reserve
fund are not sufcient to pay a jackpot prize, the commission shall
use funds from other authorized sources, including the State Lottery
Account as identied in Government Code, §466.355.
(2) Second prize.
(A) A person who holds a valid ticket for a play match-
ing (in any order) ve of the six numbers drawn in a drawing is entitled
to a share of the second prize for that drawing.
(B) The second prize consists of 2.23 percent of the pro-
ceeds from ticket sales for the drawing and any amounts carried for-
ward under subparagraph (D) of this paragraph.
(C) A payment made to a person for a share of the
second prize for a drawing shall be rounded down to an even dollar
amount.
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(D) Any part of the second prize for a drawing that is
not paid in prizes shall be carried forward and shall become part of the
second prize for the next drawing.
(3) Third prize.
(A) A person who holds a valid ticket for a play match-
ing (in any order) four of the six numbers drawn in a drawing is entitled
to a share of the third prize for that drawing.
(B) The third prize consists of 3.28 percent of the pro-
ceeds from ticket sales for the drawing and any amounts carried for-
ward under subparagraphs (C) and (D) of this paragraph.
(C) A payment made to a person for a share of the third
prize for a drawing shall be rounded down to an even dollar amount.
(D) Any part of the third prize for a drawing that is not
paid in prizes shall be carried forward and shall become part of the third
prize for the next drawing.
(4) Fourth prize.
(A) A person who holds a valid ticket for a play match-
ing (in any order) three of the six numbers drawn in a drawing is entitled
to a guaranteed prize of $3.
(B) To the extent that the total amount of fourth prizes
for a drawing exceeds 4.02 percent of the proceeds from ticket sales
for the drawing, the commission shall use funds from the Lotto Texas
prize reserve fund or any other authorized source, including the State
Lottery Account as identied in Government Code, §466.355.
(C) To the extent that the total amount of fourth prizes
for a drawing is less than 4.02 percent of the proceeds from ticket sales
of for the drawing, the difference shall be carried forward to fund future
fourth prize payments.
(5) A person may win only one prize per play per drawing.
A player who holds a valid ticket for a winning play is entitled to the
highest prize for that play.
(6) A share of a prize is determined by dividing the prize
by the number of winning plays for that prize.
(7) Jackpot payment amounts are calculated on the rst
business day after the applicable drawing. A claimant is not entitled
to interest or other earnings on those amounts, regardless of when
the claim is actually presented and regardless of the dates on which
payments are made.
(g) Jackpot information on Commission website
(1) After the commission has approved an advertised es-
timated jackpot under subsection (e) of this section, the commission
shall post the following information on the agency website:
(A) the amount of ticket sales, if any, for previous draw-
ings in the roll cycle;
(B) the amount of projected ticket sales for the upcom-
ing drawing;
(C) investment information used to determine the ad-
vertised estimated jackpot; and
(D) other information used to determine the advertised
estimated jackpot.
(2) After the commission determines that one or more tick-
ets have been sold that match the six numbers drawn in a drawing, the
commission shall post on the agency website information used to cal-
culate the jackpot prize.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 344-5113
TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD
CHAPTER 21. STUDENT SERVICES
SUBCHAPTER X. DETERMINATION OF
RESIDENT STATUS AND WAIVER PROGRAMS
FOR CERTAIN NONRESIDENT PERSONS
19 TAC §§21.728, 21.730, 21.731, 21.733, 21.734, 21.735
The Texas Higher Education Coordinating Board proposes
amendments to §§21.728, 21.730, 21.731, 21.733, 21.734,
and 21.735 of Board rules, concerning Determining Residence
Status. Specically, the amendments to §21.728 provide a new
denition for a Residence Determination Ofcial, incorporate re-
vised versions of Chart II and Chart IV, and clarify the denition
of "gainful employment." The Revised Chart II incorporates the
following changes:
The title was changed to "Revised Chart II" to reect the docu-
ment has been revised from the version that was adopted by the
Board in October. Wording in the introductory paragraph, Part
B question 1 and the instructions following Part B was slightly
changed to improve the readability of the text. Throughout the
chart instructions to "go on" to the next section were changed
to read, "continue" when the person is being instructed to move
to the next following part and changed from "go to" to "skip to"
when the person is being advised to ignore the following section
and skip to a later part of the Chart. Students answering "yes"
to Part B question 1 are now advised to complete all of the rest
of the questions in that section rather than just questions 2-4. In
Part C an instruction line near the title of the Part incorrectly indi-
cated all students were to complete this part. If students answer
Part B correctly, they do not complete Part C. A line of instruction
for students who are not sure whether they are residents or not,
advising them to complete the form was added. In Part D an in-
struction line near the title of the Part which incorrectly indicated
all students were to complete this part. If students answer Part
B or C correctly, they do not complete Part D. Instructions at the
end of Part D were reworded to make sure students knew which
two forms they were to complete and submit to their institutions.
An informational sentence was added to Question 2 of Part E to
advise persons that step parents cannot complete the form as
parents unless they have adopted the student. At the request
of institutions, Question 1 of Part F was split into two separate
questions, one asking about U.S. Citizenship and the other about
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Permanent Resident status. The wording to Question 3 Part F
was altered to more clearly reect Bureau of Citizenship and Im-
migrations Services procedures now in effect for applicants for
Permanent Resident status. Question 6 b was added to Part
F to solicit information about the reasons for which the person
is in Texas. Answers to this question speak to the intentions of
the person to make Texas his/her domicile. Part c was added
to Question 10 of Part F to determine whether the person had
been married to the Texas domiciliary for at least 12 months, a
requirement for residency. Instructions were added for students
completing Part F to proceed to part H. At the request of institu-
tions, Question 1 of Part g was split into two separate questions,
one asking about U.S. Citizenship and the other about Perma-
nent Resident status. The wording to Question 3 Part G was
altered to more clearly reect Bureau of Citizenship and Immi-
grations Services procedures now in effect for applicants for Per-
manent Resident status. Question 6 b was added to Part G to
solicit information about the reasons for which the person is in
Texas. Answers to this question speak to the intentions of the
person to make Texas his/her domicile. Question 10 was added
to Part G to determine whether the parent or legal guardian might
have a claim to residency based on his/her spouse. The Re-
vised Chart IV incorporates the following changes: The wording
in the introductory paragraph for the chart was simplied for eas-
ier reading. Item 1 of Part A was revised to clarify that all indi-
viduals who meet the requirements of being gainfully employed
can use that employment as a basis of establishing a domicile
and proving residence in Texas for at least 12 months. Part B
is eliminated because it has been concluded that many students
lease apartments while attending college in Texas, and that this
action is not a clear indication of a decision by the student to
make Texas his/her permanent home (domicile). Similar conclu-
sions were reached regarding the ling of U.S. Armed Forces
form DD2058 and the execution of a Last Will and Testament
and are reected in Part B (previously labeled items 5 and 6 of
Part C). A line of clarifying language has been added to Part C
to help individuals understand that the items listed in this Part do
not show the establishment of a domicile in Texas. They sim-
ply can be used as proof of 12 months in the state. The leasing
or renting of property was added as a possible means of docu-
menting 12 months’ presence in the state as a item 13 in Part
C. The amendment to §21.730 claries that persons who have
already graduated from high school may not use the additional
acquisition of the equivalent of a high school diploma in Texas
as a means of acquiring residency and deletes the provision that
permits the ling of a Last Will and Testament as evidence of es-
tablishment of a domicile in Texas. The amendment to §21.731
incorporates the Revised Chart II and the Revised Chart IV into
this section and deletes unnecessary descriptive language. The
amendment to Section 21.733 incorporates the Revised Chart
IV into this section and the amendment to Section 21.734 adds
a provision regarding the erroneous classication of a person
as a Texas resident when the person is entitled or permitted to
pay resident tuition. The amendment to Section 21.735 deletes
the provision that permits certain persons who have graduated
or completed 45 semester credit hours while enrolled under the
waiver program described in Section 2.735(5) to pay resident tu-
ition at Texas A&M-Texarkana
Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the rst ve years the sec-
tion is in effect, there will be no scal implications to state or local
government as a result of enforcing or administering the rules.
Ms.Lois Hollis has also determined that for each year of the rst
ve years the amendments are in effect there will be more unifor-
mity in the determination of residency among institutions, caus-
ing less confusion for students and parents. There is no effect
on small businesses. There are no anticipated economic costs
to persons who are required to comply with the section as pro-
posed. There is no impact on local employment
Comments on the proposal may be submitted to Lois Hollis, P.
O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.
These amendments are proposed under the Texas Education
Code, §54.075, which provides the Coordinating Board with the
authority to adopt rules to carry out the purposes of Texas Edu-
cation Code, §§54.0501 - 54.075.
These amendments affect Texas Education Code, §§54.0501 -
54.075.
§21.728. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:
(1) - (2) (No change.)
(3) Core Residency Questions--the questions promulgated
by the Board and described in Revised Chart II, which is incorporated
into this subchapter for all purposes, to be completed by a person and
used by an institution to determine if the person is a Texas resident.
Figure: 19 TAC §21.728(3)
(4) - (6) (No change.)
(7) Established a domicile in Texas--a person has estab-
lished a domicile in Texas if he or she has met the conditions shown
in Revised Chart IV, which is incorporated into this subchapter for all
purposes [§21.730 (d) of this title (relating to Determination of Resi-
dent Status)].
Figure: 19 TAC §21.728(7)
(8) (No change.)
(9) Gainful employment--[lawful] activities intended to
provide an income to a person or allow a person to avoid the expense
of paying another person to perform the tasks (as in child care or the
maintenance of a home). A person who is self-employed, employed as
a homemaker, or who is living off his/her earnings may be considered
gainfully employed for tuition purposes, as may a person whose
primary support is public assistance.
(10) - (21) (No change.)
(22) Residence Determination Ofcial--the primary indi-
vidual at each institution who is responsible for the accurate applica-
tion of state statutes and rules to individual student cases.
(23) [(22)] Resident tuition--the amount of tuition paid by
a person who qualies as a Texas resident under this subchapter.
(24) [(23)] Temporary absence--absence from the State of
Texas with the intention to return, generally for a period of less than
ve years.
(25) [(24)] United States Citizenship and Immigration Ser-
vices (USCIS)- the bureau of the U.S. Department of Homeland Secu-
rity that is responsible for the administration of immigration and natu-
ralization adjudication functions and establishing immigration services
policies and priorities.
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§21.730. Determination of Resident Status.
(a) The following persons shall be classied as Texas residents
and entitled to pay resident tuition at all institutions of higher education:
(1) a person who:
(A) graduated from a public or accredited private high
school in this state or, as an alternative to high school graduation, re-
ceived the equivalent of a high school diploma in this state, and
(B) (No change.)
(2) - (3) (No change.)
(b) - (c) (No change.)
(d) A domicile in Texas is presumed if, at least 12 months prior
to the census date of the semester in which he or she is to enroll, the
person owns real property in Texas, owns a business in Texas, or is
married to a person who has established a domicile in Texas[; or has
executed a currently-valid Last Will and Testament that has been de-
posited with a county clerk in Texas, indicating the person is a resident
of Texas]. Gainful employment other than work-study and other such
student employment can also be a basis for establishing a domicile.
(e) - (f) (No change.)
§21.731. Information Required to Initially Establish Resident Status.
(a) To initially establish resident status under §21.730 of this
title, (relating to Determination of Resident Status), a person shall pro-
vide the institution with a completed set of Core Residency Questions
as described in Revised Chart II, which is incorporated into §21.728(3)
of this title (relating to Denitions).
Figure: 19 TAC §21.731(a) (No change.)
(b) An institution may request that a person provide documen-
tation to support the answers to the Core Residency Questions. A
list of appropriate documents is described in Revised Chart IV [of
§21.733(a) of this title (relating to Reclassication Based on Additional
or Changed Information), and] which is incorporated into this subchap-
ter for all purposes.
(c) - (d) (No change.)
§21.733. Reclassication Based on Additional or Changed Informa-
tion.
(a) If a person is initially classied as a nonresident based on
information provided through the set of Core Residency Questions, the
person may request reclassication by providing the institution with
supporting documentation as described in Revised Chart IV, which is
incorporated into §21.731(b) of this title (relating to Information Re-
quired to Initially Establish Resident Status).
Figure: 19 TAC §21.733(a) (No change.)
(b) - (d) (No change.)
§21.734. Errors in Classication.
(a) - (c) (No change.)
(d) If an institution erroneously classied a person as a resident
of this state under this subchapter and the person is entitled or permitted
to pay resident tuition under this subchapter, that person is not liable
for the difference between resident and nonresident tuition under this
section.
(e) [(d)] If an institution erroneously classies a person as a
nonresident and the person is a resident under this subchapter, the in-
stitution shall refund the difference in resident and nonresident tuition
for each semester in which the student was erroneously classied and
paid the nonresident tuition rate.
§21.735. Waiver Programs for Certain Nonresident Persons.
A person who is classied as a nonresident under the provisions of this
section shall be permitted to pay resident tuition, if the person qualies
for one of the following waiver programs:
(1) - (4) (No change.)
(5) Programs for Lowered Tuition for Individuals from
Bordering States or Mexico.
(A) (No change.)
(B) Programs That Do Not Require Reciprocity.
[(i)] Persons who reside in another state may pay a
lowered nonresident tuition not less than $30 per semester credit hour
above the current resident tuition rate when they attend a general aca-
demic teaching institution located within 100 miles of the Texas border
if:
(i) [(I)] the governing board of the institution ap-
proves the tuition rate as in the best interest of the institution and nds
that such a rate will not cause unreasonable harm to any other institu-
tion; and
(ii) [(II)] the Commissioner approves the tuition rate
by nding that the institution has a surplus of total educational and gen-
eral space as calculated by the Board’s most current space projection
model. This obligation to obtain the approval of the Commissioner is
continuing and approval to participate in this waiver program must be
obtained at least every two years.
[(ii) Persons who reside in New Mexico, Okla-
homa, Arkansas or Louisiana and who have graduated or completed
45 semester credit hours while enrolled on a reciprocal basis through
Texarkana College may pay resident tuition if they attend Texas
A&M--Texarkana.]
(C) (No change.)
(6) - (11) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Higher Education Coordinating Board
Earliest possible date of adoption: January 26, 2006
For further information, please call: (512) 427-6114
19 TAC §21.736
The Texas Higher Education Coordinating Board proposes new
§21.736 of Board rules, concerning Determining Residence Sta-
tus. Specically, new §21.736 requires each institution to des-
ignate a Residence Determination Ofcial and requires the des-
ignated ofcial to be knowledgeable of the residency rules and
statutes and to receive training at least once in each year on the
applicable residency rules and statutes.
Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the rst ve years the new
section is in effect, there will be no scal implications to state or
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local government as a result of enforcing or administering the
rules.
Ms.Lois Hollis has also determined that for each year of the rst
ve years the new section is in effect there will be more unifor-
mity in the determination of residency among institutions, caus-
ing less confusion for students and parents. There is no effect
on small businesses. There are no anticipated economic costs
to persons who are required to comply with the section as pro-
posed. There is no impact on local employment.
Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.
The new section is proposed under the Texas Education Code,
§54.075, which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education
Code, §§54.0501 - 54.075.
The new section affects Texas Education Code, §§54.0501 -
54.075.
§21.736. Residence Determination Ofcial.
(a) Each institution shall designate an individual that is em-
ployed by the institution as a Residence Determination Ofcial.
(b) The Residence Determination Ofcial shall:
(1) be knowledgeable of the requirements set out in these
rules and the applicable statutes; and
(2) attend at least one training or workshop provided by the
Coordinating Board regarding these rules and the applicable statutes in
each state scal year.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Proposed date of adoption: January 26, 2006
For further information, please call: (512) 427-6114
CHAPTER 22. GRANT AND SCHOLARSHIP
PROGRAMS
SUBCHAPTER B. PROVISIONS FOR THE
TUITION EQUALIZATION GRANT PROGRAM
19 TAC §22.26
The Texas Higher Education Coordinating Board proposes an
amendment to §22.26 concerning the Tuition Equalization Grant
Program. House Bill 1172, 79th Legislature, Regular Session,
added new §61.2251 of the Texas Education Code, regarding
eligibility requirements for persons initially awarded a Tuition
Equalization Grant during or after the 2005-2006 academic year.
The new section provides that a person may continue to receive
a Tuition Equalization Grant if his or her academic performance
drops below program requirements because of a hardship or
for other good cause. Specically, the amendments to §22.26
indicates that each institution must adopt its own hardship policy
and make it available for public review.
Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the rst ve years the
amendment is in effect, there will be no scal implications to
state or local government as a result of enforcing or administer-
ing the rules.
Ms. Hollis has also determined that for each year of the rst ve
years the amendment is in effect, the public benet anticipated
as a result of administering the section will be that individuals will
be better informed about their options to continue in the program
when they experience hardships. There is no effect on small
businesses. There are no anticipated economic costs to persons
who are required to comply with the section as proposed. There
is no impact on local employment.
Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.
The amendment is proposed under the Texas Education Code,
§61.229, which authorizes the Coordinating Board to adopt any
rules necessary to administer Texas Education Code, §§61.221 -
61.230; and §61.2251, which states that the Coordinating Board
shall adopt rules to allow a person who is otherwise eligible to
receive a Tuition Equalization Grant, in the event of a hardship
or for other good cause shown, to receive a Tuition Equalization
Grant.
The amendment affects the Texas Education Code, §§61.221 -
61.230.
§22.26. Hardship Provisions for Persons Awarded TEG for the First
Time on or after September 1, 2005.
(a) In the event of a hardship or for other good cause, the Pro-
gram Ofcer at an eligible institution may allow an otherwise eligible
person to receive a TEG while enrolled less than full time or if the
student’s grade point average or number of hours completed falls be-
low the satisfactory academic progress requirements as referred to in
§22.24 of this title (relating to Eligible Students). Such conditions may
include, but are not limited to:
(1) a showing of a severe illness or other debilitating con-
dition that may affect the student’s academic performance; or
(2) an indication that the student is responsible for the care
of a sick, injured, or needy person and that the student’s provision of
care may affect his or her academic performance.
(b) Each institution shall adopt a hardship policy under this
section and have the policy available in writing in the nancial aid
ofce for public review upon request.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on November 28,
2005.
TRD-200505483
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Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2006
For further information, please call: (512) 427-6114
SUBCHAPTER L. TOWARD EXCELLENCE,
ACCESS, AND SUCCESS (TEXAS) GRANT
PROGRAM
19 TAC §22.231
The Texas Higher Education Coordinating Board proposes
amendments to §22.231 concerning the Toward Excellence,
Access, And Success (TEXAS) Grant Program. The Texas
Education Code, §56.305, allows students to continue receiving
TEXAS grants if they fall below program academic progress
requirements due to hardship or other good cause. The amend-
ments to §22.231 indicates that each institution must adopt its
own hardship policy and make it available for public review.
Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the rst ve years the
amendment is in effect, there will be no scal implications to
state or local government as a result of enforcing or administer-
ing the rules.
Ms. Hollis has also determined that for each year of the rst ve
years the amendment is in effect, the public benet anticipated
as a result of administering the section will be that individuals will
be better informed about their options to continue in the program
when they experience hardships. There is no effect on small
businesses. There are no anticipated economic costs to persons
who are required to comply with the section as proposed. There
is no impact on local employment.
Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.
The amendments are proposed under the Texas Education
Code, §56.303, which states that the Coordinating Board is
authorized to adopt any rules necessary to administer Texas
Education Code, §§56.301 - 56.311.
The amendments affect the Texas Education Code, §§56.301 -
56.311.
§22.231. Hardship Provisions.
(a) - (c) (No change.)
(d) Each institution shall adopt a hardship policy under this
section and have the policy available in writing in the nancial aid
ofce for public review upon request.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER M. TEXAS EDUCATIONAL
OPPORTUNITY GRANT PROGRAM
19 TAC §22.257
The Texas Higher Education Coordinating Board proposes
amendments to §22.257 concerning the Texas Educational
Opportunity Grant Program. Senate Bill 1227, 79th Legislature,
Regular Session, amended §56.405 of the Texas Education
Code, regarding continuing eligibility and academic require-
ments for the program, by adding subsection (f), which provides
that a person may continue to receive a Texas Educational
Opportunity Grant if his or her academic performance drops
below program requirements because of a hardship or for other
good cause. Specically, the amendments to §22.257 indicate
that each institution must adopt its own hardship policy and
make it available for public review.
Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the rst ve years the
amendment is in effect, there will be no scal implications to
state or local government as a result of enforcing or administer-
ing the rules.
Ms. Hollis has also determined that for each year of the rst ve
years the amendment is in effect, the public benet anticipated
as a result of administering the section will be that individuals will
be better informed about their options to continue in the program
when they experience hardships. There is no effect on small
businesses. There are no anticipated economic costs to persons
who are required to comply with the section as proposed. There
is no impact on local employment.
Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.
The amendments are proposed under the Texas Education
Code, §56.403, which states that the Coordinating Board is
authorized to adopt any rules necessary to implement the
program.
The amendments affect the Texas Education Code, §§56.401 -
56.407.
§22.257. Hardship Provisions for Students Awarded Grants on or Af-
ter September 1, 2005.
(a) In the event of a hardship or for other good cause, the Pro-
gram Ofcer at an eligible institution may allow an otherwise eligible
person who is awarded a grant on or after September 1, 2005 to receive
a Texas Educational Opportunity Grant while enrolled for an equiva-
lent of less than one-half time or if the student’s grade point average
or completion rate falls below the satisfactory academic progress re-
quirements of §22.256(b)(7) of this title (relating to Eligible Students).
Such conditions are not limited to, but include:
(1) a showing of a severe illness or other debilitating con-
dition that may affect the student’s academic performance;
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(2) an indication that the student is responsible for the care
of a sick, injured, or needy person and that the student’s provision of
care may affect his or her academic performance; or
(3) the requirement of fewer than six hours to complete
one’s degree plan.
(b) Each institution shall adopt a hardship policy under this
section and have the policy available in writing in the nancial aid
ofce for public review upon request.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 22. EXAMINING BOARDS
PART 15. TEXAS STATE BOARD OF
PHARMACY
CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §281.9
The Texas State Board of Pharmacy proposes amendments
to §281.9, concerning Rules Governing Penalties Against a
License. S.B. 410, passed during the 79th Regular Session
of the Texas Legislature, amended the Texas Pharmacy Act
authorizing the Board additional disciplinary sanctions against
a pharmacy technician registration when the Board determines
that a ground for discipline exists. In addition, S.B. 410 re-
quires the Board to adopt an administrative penalty schedule
for violations of the Texas Pharmacy Act or Board Rules. The
amendments, if adopted, update the rules in accordance with
amendments made to the Texas Pharmacy Act, §568.0035
authorizing the Board to take the following disciplinary ac-
tions against a pharmacy technician registration: probation,
reprimand, restrict, revoke, suspend, retire, or impose an ad-
ministrative penalty. The amendments, if adopted, also clarify
the administrative penalties for violations of the Texas Pharmacy
Act or Board rules to ensure that the amount of administrative
penalties imposed for pharmacists, pharmacies, and pharmacy
technicians are appropriate to the violation. In addition, the
amendments, if adopted, change the title of §281.9 from Rules
Governing Penalties Against a License to Rules Governing
Disciplinary Actions.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be scal implications for state or local government as a result
of enforcing or administering the rule. The Texas Pharmacy Act
was amended during the 79th Regular Session of the Texas Leg-
islature authorizing the Board to assess administrative penalties
against a pharmacy technician registration. It is difcult to predict
the number of orders which will be entered assessing adminis-
trative penalties against a pharmacy technician registration and
it is difcult to predict the specic amount of the administrative
penalties assessed. However, the Board estimates that approx-
imately 36 orders assessing an administrative penalty of an av-
erage of $500 will be entered each year of the ve-year period.
This would result in a revenue gain of approximately $18,000 for
each year of the ve-year period.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will ensure that the amounts
of administrative penalties imposed for violations of the Texas
Pharmacy Act or Board Rules are appropriate to the violation.
The scal impact to individuals required to comply with this sec-
tion will be dependent on the administrative penalties imposed
as outlined in the rule.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §§551.002, 554.051,
566.002, and 568.0035 of the Texas Pharmacy Act (Chapters
551 - 566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051(a) as authoriz-
ing the agency to adopt rules for the proper administration
and enforcement of the Act. The Board interprets §566.002
as authorizing the agency to adopt an administrative penalty
schedule. The Board interprets §568.0035 as authorizing the
agency to adopt rules regarding the disciplinary actions against
pharmacy technicians.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§281.9. Rules Governing Disciplinary Actions [Penalties Against a
License].
(a) Pharmacists, interns, [and] pharmacies, and pharmacy
technicians. For the purpose of the Act, §565.051[(a)] and §568.0035:
(1) - (6) (No change.)
(b) Schedule of administrative penalties. In disciplinary mat-
ters, the Board may assess an administrative penalty in addition to any
other disciplinary action in the circumstances and amounts as follows:
(1) The following violations by a pharmacist may be ap-
propriate for disposition with an administrative penalty with or without
additional sanctions or restrictions:
(A) failure to provide patient counseling: $1,000;
(B) failure to conduct a drug regimen review
or inappropriate drug regimen reviews provided by Board Rule
291.33(c)(2)(A): $1,000;
(C) failure to clarify a prescription with the prescriber:
$1,000;
(D) failure to properly supervise or improperly delegat-
ing a duty to a pharmacy technician: $1,000;
(E) failure to identify the dispensing pharmacist on re-
quired pharmacy records: $500;
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(F) failure to maintain records of prescriptions: $500;
(G) failure to respond or failure to provide all requested
records within the time specied in a Board audit of continuing edu-
cation records: $100 per hour of continuing education credit not pro-
vided;
(H) failure to provide or providing false or fraudu-
lent information on any application, notication, or other document
required under this Act, the Dangerous Drug Act, or Controlled
Substances Act, or rules adopted pursuant to those Acts: $1,000
(I) shortages of prescription drugs following an ac-
countability audit: up to $5,000;
(J) dispensing a prescription drug pursuant to a forged,
altered, or fraudulent prescription: up to $5,000;
(K) dispensing unauthorized prescriptions: up to
$5,000;
(L) dispensing controlled substances or dangerous
drugs to an individual or individuals in quantities, dosages, or for
periods of time which grossly exceed standards of practice, approved
labeling of the federal Food and Drug Administration, or the guidelines
published in professional literature: up to $5,000;
(M) violating the reporting provisions of an Order of
the Board: $500 - $1,000;
(N) failure to report or to assure the report of a mal-
practice claim: up to $1,000;
(O) failure to respond within the time specied on a
warning notice to such warning notice issued as a result of a compliance
inspection or responding to a warning notice as a result of a compliance
inspection in a manner that is false or misleading: up to $1,000;
(P) practicing pharmacy with a delinquent license:
$250 - $1,000;
(Q) operating a pharmacy with a delinquent license:
$1,000 - $5, 000;
(R) allowing an individual to perform the duties of a
pharmacy technician without a valid registration: $250 - $1,000;
(S) failure to comply with the requirements of the Of-
cial Prescription Program: up to $1,000;
(T) aiding and abetting the unlicensed practice of phar-
macy: up to $5,000;
(U) criminal violations: up to $5,000;
(V) unauthorized substitutions: $1,000;
(W) insurance or welfare fraud: up to $5,000;
(X) sale, purchase, or trade or offer to sell, purchase,
or trade of misbranded prescription drugs or prescription drugs beyond
the manufacturer’s expiration date: up to $1,000;
(Y) sale, purchase, or trade or offer to sell, purchase,
or trade of prescription drug samples as provided by Board Rule
281.7(a)(27) of this title (relating to Grounds for Discipline for a
Pharmacist License): up to $1,000;
(Z) failure to keep, maintain or furnish an annual in-
ventory as required by Board Rule 291.17: $1,000;
(AA) failure to obtain training on the preparation of
sterile pharmaceutical compounding: $1,000;
(BB) failure to maintain the condentiality of prescrip-
tion records: $1,000 - $5,000;
(CC) failure to inform the Board of a change of name,
address or employment within 10 days of such change: $250 - $500.
(2) The following violations by a pharmacy may be appro-
priate for disposition with an administrative penalty with or without
additional sanctions or restrictions:
(A) failure to provide patient counseling: $1,500;
(B) failure to conduct a drug regimen review
or inappropriate drug regimen reviews provided by Board Rule
291.33(c)(2)(A): $1,500;
(C) failure to clarify a prescription with the prescriber:
$1,500;
(D) failure to properly supervise or improperly dele-
gating a duty to a pharmacy technician: $1,500;
(E) failure to identify the dispensing pharmacist on re-
quired pharmacy records: $500;
(F) failure to maintain records of prescriptions: $500;
(G) failure to provide or providing false or fraudu-
lent information on any application, notication, or other document
required under this Act, the Dangerous Drug Act, or Controlled
Substances Act, or rules adopted pursuant to those Acts: $1,000;
(H) shortages of prescription drugs following an ac-
countability audit: up to $5,000;
(I) dispensing a prescription drug pursuant to a forged,
altered, or fraudulent prescription: up to $5,000;
(J) dispensing unauthorized prescriptions: up to
$5,000;
(K) dispensing controlled substances or dangerous
drugs to an individual or individuals in quantities, dosages, or for
periods of time which grossly exceed standards of practice, approved
labeling of the federal Food and Drug Administration, or the guidelines
published in professional literature: up to $5,000;
(L) violating the reporting provisions of an Order of the
Board: $1,000 - $5,000;
(M) failure to report or to assure the report of a mal-
practice claim: up to $1,000;
(N) failure to respond within the time specied on a
warning notice to such warning notice issued as a result of a compliance
inspection or responding to a warning notice as a result of a compliance
inspection in a manner that is false or misleading: up to $1,000;
(O) allowing a pharmacist to practicing pharmacy with
a delinquent license: $250 - $1,000;
(P) operating a pharmacy with a delinquent license:
$1,000 - $5,000;
(Q) allowing an individual to perform the duties of a
pharmacy technician without a valid registration: $250 - $1,000;
(R) failure to comply with the requirements of the Of-
cial Prescription Program: up to $1,000;
(S) aiding and abetting the unlicensed practice of phar-
macy: up to $5,000;
(T) criminal violations: up to $5,000;
(U) unauthorized substitutions: $1,000;
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(V) insurance or welfare fraud: up to $5,000;
(W) possessing or engaging in the sale, purchase, or
trade or the offer to sell, purchase, or trade of misbranded prescription
drugs or prescription drugs beyond the manufacturer’s expiration date:
up to $1,000;
(X) possessing or engaging in the sale, purchase, or
trade or the offer to sell, purchase, or trade of prescription drug samples
as provided by Board Rule 281.8(b)(2) of this title (relating to Grounds
for Discipline for a Pharmacy License): up to $1,000;
(Y) failure to keep, maintain or furnish an annual in-
ventory as required by Board Rule 291.17: $1,000;
(Z) failure to obtain training on the preparation of sterile
pharmaceutical compounding: $1,500;
(AA) failure to maintain the condentiality of prescrip-
tion records: $1,000 - $5,000;
(BB) failure to inform the Board of a change of name,
address or employment within 10 days of such change: $250 - $500.
(3) The following violations by a pharmacy technician
may be appropriate for disposition with an administrative penalty with
or without additional sanctions or restrictions:
(A) failure to respond or failure to provide all requested
records within the time specied in a Board audit of continuing educa-
tion records: $30 per hour of continuing education credit not provided;
(B) failure to provide or providing false or fraudu-
lent information on any application, notication, or other document
required under this Act, the Dangerous Drug Act, or Controlled
Substances Act, or rules adopted pursuant to those Acts: $500
(C) shortages of prescription drugs following an ac-
countability audit: up to $5,000;
(D) violating the reporting provisions of an Order of
the Board: $250 - $500;
(E) failure to report or to assure the report of a malprac-
tice claim: up to $500;
(F) performing the duties of a pharmacy technician
without a valid registration: $250 - $1,000;
(G) criminal violations: up to $5,000;
(H) insurance or welfare fraud: up to $5,000;
(I) failure to obtain training on the preparation of sterile
pharmaceutical compounding: $1,000;
(J) failure to maintain the condentiality of prescrip-
tion records: $1,000 - $5,000;
(K) failure to inform the Board of a change of name,
address or employment within 10 days of such change: $100 - $250.
(4) Any of the violations listed in this section may be ap-
propriate for disposition by the administrative penalties in this section
in conjunction with any other penalties in subsection (a) of this section.
(5) Each day a violation continues or occurs is a separate
violation for purposes of imposing a penalty or ne.
(6) The amount, to the extent possible, shall be based on:
(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of any prohibited act, and the
hazard or potential hazard created to the health, safety, or economic
welfare of the public;
(B) the economic harm to property or the environment
caused by the violation;
(C) the history of previous violations;
(D) the amount necessary to deter a future violation;
(E) efforts to correct the violation; and
(F) and other matter that justice may require.
[(b) Pharmacy technicians. For the purpose of the Act,
§568.003(a):]
[(1) "Revoke" means a registration is void and may not be
reissued; provided, however, upon the expiration of 12 months from
and after the effective date of the order revoking a registration, applica-
tion may be made to the board by the former registrant for the issuance
of a registration.]
[(2) "Suspend" means a license is of no further force and
effect for a period of time as determined by the board.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 305-8028
CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC §283.6
The Texas State Board of Pharmacy proposes amendments
to §283.6, concerning Preceptor Requirements. The rule was
adopted by the Board on an emergency basis and became
effective September 22, 2005. The publication as proposed will
allow public comment on the emergency rules. The amend-
ments, if adopted, provide procedures and requirements to
allow a preceptor in a Texas College of Pharmacy Internship
Program to supervise up to two interns.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet antici-
pated as a result of enforcing the rule will ensure that interns
would be adequately supervised if an extraordinary demand for
preceptors exists in emergency situations caused by natural or
manmade disasters or any other exceptional situations. There
is no scal impact for individuals, small or large businesses or to
other entities which are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
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3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§283.6. Preceptor Requirements.
(a) - (c) (No change.)
(d) A preceptor may supervise only one pharmacist-intern at
any given time. Texas Colleges of Pharmacy may request a differ-
ent preceptor to pharmacist-intern ratio during the board’s annual re-
view and approval of their college based, structured internship pro-
gram. Any such ratio shall apply only to the internship experience ac-
quired as a part of the college based, structured internship program. In
an emergency caused by a natural or manmade disaster or any other ex-
ceptional situation that causes an extraordinary demand for preceptors,
the executive director of the board, in his/her discretion, may allow a
preceptor in a Texas College of Pharmacy internship program to super-
vise up to two interns. The executive director shall notify the Texas
Colleges of Pharmacy of the length of time a preceptor may supervise
up to two interns.
(e) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas State Board of Pharmacy
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22 TAC §283.7
The Texas State Board of Pharmacy proposes amendments
to §283.7, concerning Examination Requirements. S.B. 410,
passed during the 79th Regular Session of the Texas Legisla-
ture, amended the Texas Pharmacy Act requiring the Board to
adopt rules to ensure the North American Pharmacist Licensure
Examination (NAPLEX) and Texas Pharmacy Jurisprudence
Examination are administered in compliance with the Americans
with Disabilities Act (ADA) of 1990 (42 U.S.C. Section 12101
et seq.). The amendments, if adopted, clarify the NAPLEX and
Texas Pharmacy Jurisprudence Examination are administered
in compliance with the ADA.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will ensure that the NAPLEX and
Texas pharmacy Jurisprudence Examinations are administered
in compliance with the ADA of 1990. There is no scal impact for
individuals, small or large businesses or to other entities which
are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §§551.002, 554.051,
and 558.058 of the Texas Pharmacy Act (Chapters 551 - 566
and 568 - 569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets §554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act. The Board interprets §558.058 as authorizing the agency
to adopt rules to ensure that examinations are administered in
compliance with the ADA.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§283.7. Examination Requirements.
Each applicant for licensure by examination shall pass the Texas Phar-
macy Jurisprudence Examination and the NAPLEX. The examination
requirements shall be as follows:
(1) - (8) (No change.)
(9) The NAPLEX and Texas Pharmacy Jurisprudence Ex-
amination shall be administered in compliance with the Americans with
Disabilities Act of 1990 (42 U.S.C. Section 12101 et seq.) and in ac-
cordance with NABP policy.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 305-8028
22 TAC §283.10
The Texas State Board of Pharmacy proposes amendments to
§283.10, concerning Requirements for Application for a Phar-
macist License Which Has Expired. S.B. 410, passed during
the 79th Regular Session of the Texas Legislature, amended
the Texas Pharmacy Act requiring the Board to collect a renewal
fee, that is equal to one and one-half times the renewal fee, for a
pharmacist license that has been expired for 90 days or less, and
to collect a renewal fee, that is equal to two times the renewal
fee, for a pharmacist license that has been expired for more than
90 days but less than one year. The amendments, if adopted,
update the renewal fees required to renew an expired pharma-
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cist license in accordance with amendments to §559.003 of the
Texas Pharmacy Act.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be scal implications for state or local government as a re-
sult of enforcing or administering the rule. It is difcult to predict
the number of pharmacist licenses that will be delinquent each
year. However, based on the number of pharmacists paying a
delinquent penalty in FY2004, the state may lose approximately
$5,000 each year in delinquent penalties because the penalty
has been lowered for a pharmacist license that has been expired
for 90 days or less.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet antici-
pated as a result of enforcing the rule will ensure that pharma-
cist licenses that are not renewed and expire pay the appropriate
renewal fees. Pharmacists required to pay a delinquent penalty
will pay a lower delinquent penalty.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §§551.002, 554.051,
559.003 of the Texas Pharmacy Act (Chapters 551 - 566 and
568 - 569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets §554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act. The Board interprets §559.003 as authorizing the agency
to adopt rules regarding the renewal of a pharmacist.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§283.10. Requirements for Application for a Pharmacist License
Which Has Expired.
(a) Expired less than 90 days. If a person’s license has been
expired for 90 days or less, the person may renew the license by:
(1) paying to the board a renewal fee that is equal to one and
one-half times the renewal fee for the license as specied in §295.5 of
this title (relating to Pharmacist License Renewal Fees) [the required
renewal fee and a fee that is one-half of the examination fee for a li-
cense]; and
(2) (No change.)
(b) Expired more than 90 days. If a person’s license has been
expired for more than 90 days but less than one year, the person may
renew the license by:
(1) paying to the board all unpaid renewal fees and a re-
newal fee that is equal to two times the renewal fee for the license as
specied in §295.5 of this title [fee that is equal to the examination fee
for a license]; and
(2) (No change.)
(c) - (g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.6, §291.14
The Texas State Board of Pharmacy proposes amendments
to §291.6, concerning Pharmacy License Fees and §291.14,
concerning Pharmacy License Renewal. S.B. 410, which
passed during the 79th Regular Session of the Texas Legisla-
ture, amended the Texas Pharmacy Act requiring the Board to
collect a renewal fee, that is equal to one and one-half times
the renewal fee, for a pharmacy license that has been expired
for 90 days or less, and to collect a renewal fee, that is equal to
two times the renewal fee, for a pharmacy license that has been
expired for more than 90 days but less than one year. The bill
also outlines additional application and renewal requirements
for Class E (non-resident) pharmacies. The amendments, if
adopted, update the renewal fees to renew an expired pharmacy
license in accordance with amendments to §561.003 of the
Texas Pharmacy Act; clarify the amount of the pharmacy license
renewal fee; and establish additional renewal requirements for
Class E (non-resident) pharmacies.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rules are in effect,
there will be scal implications for state or local government as
a result of enforcing or administering the rules. It is difcult to
predict the number of pharmacy licenses that will be delinquent
each year. However, based on the number of pharmacies pay-
ing a delinquent penalty in FY2004, the state may lose approx-
imately $3,500 each year in delinquent penalties because the
penalty has been lowered for a pharmacy license that has been
expired for 90 days or less. The Board anticipates that most
pharmacies will become active prior to the license being expired
for more than 90 days but less than one year.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rules will be in effect, the public benet antici-
pated as a result of enforcing the rules will ensure that pharmacy
licenses, that are not renewed and expire, pay the appropriate
renewal fees and that Class E (non-resident) pharmacies meet
the requirements for licensure. Pharmacies will be required to
pay a lower delinquent penalty.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §§551.002, 554.051,
560.052, 561.003 and 561.0031 of the Texas Pharmacy Act
(Chapters 551 - 566 and 568 - 569, Texas Occupations Code).
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The Board interprets §551.002 as authorizing the agency to
protect the public through the effective control and regulation
of the practice of pharmacy. The Board interprets §554.051(a)
as authorizing the agency to adopt rules for the proper ad-
ministration and enforcement of the Act. The Board interprets
§560.052 as authorizing the agency to establish standards for
Class E pharmacies to meet in order to qualify for licensing as
a pharmacy. The Board interprets §561.003 as authorizing the
agency to adopt rules regarding the renewal of a pharmacy
license. The Board interprets §561.0031 as authorizing the
agency to establish additional renewal requirements for Class
E pharmacies.
The statutes affected by these rules: Texas Pharmacy Act,
Chapters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.6. Pharmacy License Fees.
(a) Initial License Fee.
(1) The fee for an initial license shall be $341 [$368] for a
two year registration and for processing the application and issuance of
the pharmacy license as authorized by the Act §554.006. [is composed
of the following:]
(2) In addition, the following fees shall be collected:
[(A) $341 for processing the application and issuance
of the pharmacy license as authorized by the Act §554.006;]
(A) [(B)] $12 surcharge to fund a program to aid im-
paired pharmacists and pharmacy students as authorized by the Act
§564.051;
(B) [(C)] $10 surcharge to fund TexasOnline as autho-
rized by Chapter 2054, Subchapter I, Government Code; and
(C) [(D)] $5 surcharge to fund the Ofce of Patient
Protection as authorized by Chapter 101, Subchapter G, Occupations
Code.
(3) [(2)] New pharmacy licenses shall be assigned an ex-
piration date and initial registration fee shall be prorated based on the
assigned expiration date.
(b) (No change.)
(c) Renewal Fee. [The fee for biennial renewal of a pharmacy
license shall be $365 and is composed of the following:]
(1) The fee for biennial renewal of a pharmacy license shall
be $341 for processing the application and issuance of the pharmacy
license as authorized by the Act §554.006;
(2) In addition, the following fees shall be collected: [$12
surcharge to fund a program to aid impaired pharmacists and pharmacy
students as authorized by the Act §564.051;]
(A) $12 surcharge to fund a program to aid impaired
pharmacists and pharmacy students as authorized by the Act §564.051;
(B) $10 surcharge to fund TexasOnline as authorized
by Chapter 2054, Subchapter I, Government Code; and
(C) $2 surcharge to fund the Ofce of Patient Protec-
tion as authorized by Chapter 101, Subchapter G, Occupations Code.
[(3) $10 surcharge to fund TexasOnline as authorized by
Chapter 2054, Subchapter I, Government Code; and]
[(4) $2 surcharge to fund the Ofce of Patient Protection as
authorized by Chapter 101, Subchapter G, Occupations Code.]
(d) (No change.)
§291.14. Pharmacy License Renewal.
(a) Renewal requirements. [For the purposes of the Act,
Chapter 561.]
(1) A license to operate a pharmacy expires on the last day
of the assigned expiration month.
(2) Timely receipt of the completed application and re-
newal fee means the receipt in the board’s ofce of such application
and renewal fee.
(3) The provision of the Act, §561.005, shall apply if the
completed application and a renewal fee is not received on or before
the last day of the assigned expiration month.
(4) An expired license may be renewed according to the
following schedule:
(A) If the license has been expired for 90 days or less,
the license may be renewed by paying to the board a renewal fee that
is equal to one and one-half times the required renewal fee as specied
in §291.6 of this title (relating to Pharmacy License Fees).
(B) If the license has been expired for more than 90
days but less than one year, the license may be renewed by paying to
the board a renewal fee that is equal to two times the required renewal
fee as specied in §291.6 of this title.
(C) If the license has been expired for one year or more,
the license may not be renewed. The pharmacy may apply for a new
license as specied in §291.1 of this title (relating to Pharmacy License
Application).
[(4) If a pharmacy license has expired, the person may re-
new the license by paying to the board the required renewal fee as spec-
ied in §291.6 of this title (relating to Pharmacy License Fees) and a
fee that is equal to the renewal fee for the pharmacy license.]
(b) Additional renewal requirements for Class E pharmacies.
In addition to the renewal requirements in subsection (a) of this section,
a Class E pharmacy shall have on le with the Board an inspection
report issued:
(1) not more than three years before the date the renewal
application is received; and
(2) by the pharmacy licensing board in the state of the
pharmacy’s physical location except as provided in §291.104 of this
title (relating to Operational Standards).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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22 TAC §291.13
The Texas State Board of Pharmacy proposes new §291.13,
concerning Emergency Remote Pharmacy License. The rule
was adopted by the Board on an emergency basis and became
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effective September 22, 2005. The publication as proposed will
allow public comment on the emergency rules. The new rule,
if adopted, provide procedures and requirements for the Board
to grant the holder of a Class A (Community), Class C (Institu-
tional), or Class D (Clinic) pharmacy the authority to operate a
pharmacy and provide pharmacy services at a remote location.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet antici-
pated as a result of enforcing the rule will ensure that emergency
remote pharmacies will be able to operate when emergencies
caused by natural or manmade disasters or any other excep-
tional situations cause an extraordinary demand for pharmacy
services. There is no scal impact for individuals, small or large
businesses or to other entities which are required to comply with
this section.
Comments on the proposed new rule may be submitted to Alli-
son Benz, R.Ph., M.S., Director of Professional Services, Texas
State Board of Pharmacy, 333 Guadalupe Street, Suite 3-600,
Austin, Texas 78701, FAX (512) 305-8082. Comments must be
received by 5 p.m., January 20, 2006.
The new rule is proposed under §§551.002, 554.051, and
560.053 of the Texas Pharmacy Act (Chapters 551 - 566 and
568 - 569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets §554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act. The Board interprets §560.053 as authorizing the agency
to adopt rules establishing additional pharmacy classications.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.13. Emergency Remote Pharmacy License.
(a) Denitions. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Emergency remote pharmacy--a pharmacy not located
at the same Texas location as a home pharmacy at which pharmacy
services are provided during an emergency situation.
(2) Emergency situation--an emergency caused by a natu-
ral or manmade disaster or any other exceptional situation that causes
an extraordinary demand for pharmacy services.
(3) Home pharmacy--a currently licensed Class A (Com-
munity), Class C (Institutional), or Class D (Clinic) pharmacy that is
providing emergency pharmacy services through an emergency remote
pharmacy.
(b) Emergency remote pharmacy license. In an emergency sit-
uation, the board may grant a holder of a Class A (Community), Class
C (Institutional), or Class D (Clinic) pharmacy license, the authority to
operate a pharmacy and provide pharmacy services at an alternate loca-
tion. The following is applicable for the emergency remote pharmacy.
(1) The emergency remote pharmacy will not be issued a
separate pharmacy license, but shall operate under the license of the
home pharmacy. To qualify for an emergency remote pharmacy li-
cense, the applicant must submit an application including the following
information:
(A) license number, name, address, and phone number
of the home pharmacy;
(B) name, address, and phone number of the emergency
remote pharmacy;
(C) name and Texas pharmacist license number of the
pharmacist-in-charge of the home pharmacy and of the pharmacist-in-
charge of the emergency remote pharmacy; and
(D) any other information required by the board.
(2) The board will notify the home pharmacy of the ap-
proval of an emergency remote pharmacy license.
(3) The emergency remote pharmacy license shall be valid
for a period as determined by the board not to exceed six months. The
executive director of the board, in his/her discretion, may renew the
remote license for an additional six months, if the emergency situation
still exists and the holder of the license shows good cause for emer-
gency remote pharmacy to continue operation.
(4) The emergency remote pharmacy shall have a written
contract or agreement with the home pharmacy which outlines the ser-
vices to be provided and the responsibilities and accountabilities of the
remote and home pharmacy in fullling the terms of the contract or
agreement in compliance with federal and state laws and regulations.
(5) The home pharmacy shall designate a pharmacist to
serve as the pharmacist-in-charge of the emergency remote pharmacy.
(6) The emergency remote pharmacy shall comply with the
rules for the class of pharmacy under which the home pharmacy is li-
censed. A Class A pharmacy shall comply with the rules under Sub-
chapter B of this chapter titled Community Pharmacy (Class A). A
Class C pharmacy shall comply with the rules under Subchapter D of
this chapter titled Institutional Pharmacy (Class C). A Class D phar-
macy shall comply with the rules under Subchapter E of this chapter
titled Clinic Pharmacy (Class D).
(7) The records of services provided at the emergency re-
mote pharmacy shall be maintained at the home pharmacy for a period
of two years from the date of provision of the service. Such records
shall be produced by the pharmacy within 48 hours, if requested by an
authorized agent of the Texas State Board of Pharmacy, Department of
Public Safety, or Drug Enforcement Administration.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The Texas State Board of Pharmacy proposes amendments to
§291.104, concerning Operational Standards. S.B. 410, passed
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during the 79th Regular Session of the Texas Legislature,
amended the Texas Pharmacy Act authorizing the Board to
establish additional standards for Class E (non-resident) phar-
macies to meet in order to qualify for licensing as a pharmacy.
The amendments, if adopted, establish additional standards for
Class E pharmacies to meet in order to qualify for licensure as
a pharmacy; clarify patient counseling requirements for Class
E pharmacies; and implements changes made by H.B. 836 to
Chapter 562 of the Texas Pharmacy Act during the 79th Regular
Session of the Texas Legislature regarding generic substitution.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rule is in effect, there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rule will be in effect, the public benet anticipated
as a result of enforcing the rule will ensure that Class E phar-
macies meet specic requirements to qualify for licensing as a
Class E pharmacy; provide patient counseling; and comply with
generic substitution requirements. There is no scal impact for
individuals, small or large businesses or to other entities which
are required to comply with this section.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §§551.002, 554.051,
560.052, and Chapter 562 of the Texas Pharmacy Act (Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code). The
Board interprets §551.002 as authorizing the agency to protect
the public through the effective control and regulation of the
practice of pharmacy. The Board interprets §554.051(a) as au-
thorizing the agency to adopt rules for the proper administration
and enforcement of the Act. The Board interprets §550.052
as authorizing the agency to establish standards for Class E
pharmacies to meet to qualify for licensing as a pharmacy.
The Board interprets Chapter 562 of the Texas Pharmacy as
authorizing the agency to adopt rules concerning the selection
of generically equivalent drugs.
The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.
§291.104. Operational Standards.
(a) Licensing requirements.
(1) A Class E pharmacy shall register annually or bienni-
ally with the board on a pharmacy license application provided by the
board, following the procedures specied in §291.1 of this title (relat-
ing to Pharmacy License Application) and provide the following addi-
tional information specied in §560.052(c) and (f) of the Act (relating
to Qualications):
(A) - (B) (No change.)
(C) evidence of the applicant’s ability to provide to the
board a record of a prescription drug order dispensed by the applicant
to a resident of this state not later than 72 hours after the time the board
requests the record; [and]
(D) an afdavit by the pharmacist-in-charge which
states that the pharmacist has read and understands the laws and rules
relating to a Class E pharmacy;[.]
(E) proof of creditworthiness; and
(F) an inspection report issued not more than two years
before the date the license application is received and conducted by
the pharmacy licensing board in the state of the pharmacy’s physical
location.
(i) A Class E pharmacy may submit an inspection
report issued by an entity other than the pharmacy licensing board of the
state in which the pharmacy is physically located if the state’s licensing
board does not conduct inspections as follows:
(I) an individual approved by the Board who is
not employed by the pharmacy but acting as a consultant to inspect the
pharmacy;
(II) an agent of the National Association of
Boards of Pharmacy;
(III) an agent of another State Board of Phar-
macy; or
(IV) an agent of an accrediting body, such as the
Joint Commission on Accreditation of Healthcare Organizations.
(ii) The inspection must be substantively equivalent
to an inspection conducted by the Board.
(2) - (8) (No change.)
(9) A Class E pharmacy engaged in the centralized dis-
pensing of prescription drug or medication orders shall comply with
the provisions of §291.37 of this title (relating to Centralized Prescrip-
tion Dispensing).
(10) [(9)] A Class E pharmacy engaged in central process-
ing of prescription drug or medication orders shall comply with the
provisions of §291.38 of this title (relating to Central [Centralized] Pre-
scription or Medication Order Processing).
(11) [(10)] A Class E (Non-Resident) pharmacy engaged
in the compounding of non-sterile pharmaceuticals shall comply with
the provisions of §291.25 of this title (relating to Pharmacies Com-
pounding Non-sterile Pharmaceuticals).
(12) [(11)] A Class E (Non-Resident) pharmacy engaged
in the compounding of sterile pharmaceuticals shall comply with the
provisions of §291.26 of this title (relating to Pharmacies Compound-
ing Sterile Pharmaceuticals).
(b) Prescription dispensing and delivery.
(1) - (2) (No change.)
(3) Patient counseling and provision of drug information.
(A) (No change.)
(B) Such communication:
(i) shall be provided with each new prescription
drug order [, once yearly on maintenance medications, and if the
pharmacist deems appropriate, with prescription drug order rells.
(For the purposes of this clause, maintenance medications are dened
as any medication the patient has taken for one year or longer)];
(ii) - (iii) (No change.)
(iv) shall be reinforced with written information.
The following is applicable concerning this written information:
(I) Written information designed for the con-
sumer, such as the USP DI patient information leaets, shall be
provided.
(II) - (III) (No change.)
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(C) - (F) (No change.)
(G) Upon delivery of a rell prescription, a pharmacist
shall ensure that the patient or patient’s agent is offered information
about the relled prescription and that a pharmacist is available to dis-
cuss the patient’s prescription and provide information.
(H) [(G)] Nothing in this subparagraph shall be con-
strued as requiring a pharmacist to provide consultation when a patient
or patient’s agent refuses such consultation. The pharmacist shall doc-
ument such refusal for consultation.
(c) Generic Substitution. Unless compliance would violate the
pharmacy or drug laws or rules in the state in which the pharmacy is
located:
(1) - (2) (No change.)
(3) The pharmacy must include on the prescription order
form completed by the patient or the patient’s agent information that
clearly and conspicuously:
(A) states that if a less expensive generically equiva-
lent drug is available for the brand prescribed, the patient or the pa-
tient’s agent may choose between the generically equivalent drug and
the brand prescribed; and
(B) allows the patient or the patient’s agent to indicate
the choice of the generically equivalent drug or the brand prescribed.
(d) - (f) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 295. PHARMACISTS
22 TAC §295.5, §295.7
The Texas State Board of Pharmacy proposes amendments
to §295.5, concerning Pharmacist License or Renewal Fees
and §295.7, concerning Pharmacist License Fees. S.B. 410,
passed during the 79th Regular Session of the Texas Legisla-
ture, amended the Texas Pharmacy Act requiring the Board to
collect a renewal fee, that is equal to one and one-half times
the renewal fee, for a pharmacist license that has been expired
for 90 days or less, and to collect a renewal fee, that is equal
to two times the renewal fee, for a pharmacist license that has
been expired for more than 90 days but less than one year.
The amendments, if adopted, update the renewal fees required
to renew an expired pharmacist license in accordance with
amendments to §559.003 of the Texas Pharmacy Act and clarify
the amount of the pharmacist license renewal fees.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rules are in effect,
there will be scal implications for state or local government as
a result of enforcing or administering the rules. It is difcult to
predict the number of pharmacist licenses that will be delinquent
each year. However, based on the number of pharmacists pay-
ing a delinquent penalty in FY2004, the state may lose approx-
imately $5,000 each year in delinquent penalties because the
penalty has been lowered for a pharmacist license that has been
expired for 90 days or less.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rules will be in effect, the public benet antici-
pated as a result of enforcing the rules will ensure that pharma-
cist licenses that are not renewed and expire pay the appropriate
renewal fees. Pharmacists required to pay a delinquent penalty
will pay a lower delinquent penalty.
Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., January 20, 2006.
The amendments are proposed under §§551.002, 554.051,
559.003 of the Texas Pharmacy Act (Chapters 551 - 566 and
568 - 569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets §554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act. The Board interprets §559.003 as authorizing the agency
to adopt rules regarding the renewal of a pharmacist license.
The statutes affected by these rules: Texas Pharmacy Act,
Chapters 551 - 566 and 568 - 569, Texas Occupations Code.
§295.5. Pharmacist License or Renewal Fees.
(a) (No change.)
(b) Initial License Fee.
(1) The fee for the initial license shall be $203 [$228] for
a two year registration and for processing the application and issuance
of the pharmacist license as authorized by the Act, §554.006. [is com-
posed of the following:]
(2) In addition, the following fees shall be collected:
[(A) $203 for processing the application and issuance
of the pharmacist license as authorized by the Act, §554.006;]
(A) [(B)] $10 surcharge to fund a program to aid im-
paired pharmacists and pharmacy students as authorized by the Act,
§564.051; [and]
(B) [(C)] $10 surcharge to fund TexasOnline as autho-
rized by Chapter 2054, Subchapter I, Government Code; and
(C) [(D)] $5 surcharge to fund the Ofce of Patient
Protection as authorized by Chapter 101, Subchapter G, Occupations
Code.
(3) [(2)] New pharmacist licenses shall be assigned an ex-
piration date and initial fee shall be prorated based on the assigned ex-
piration date.
(c) Renewal Fee. [The fee for biennial renewal of a pharmacist
license shall be $225 and is composed of the following:]
(1) The fee for biennial renewal of a pharmacist license
shall be $203 for processing the application and issuance of the phar-
macist license as authorized by the Act, §554.006. [;]
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(2) In addition, the following fees shall be collected: [$10
surcharge to fund a program to aid impaired pharmacists and pharmacy
students as authorized by the Act, §564.051;]
(A) $10 surcharge to fund a program to aid impaired
pharmacists and pharmacy students as authorized by the Act, §564.051;
(B) $10 surcharge to fund TexasOnline as authorized
by Chapter 2054, Subchapter I, Government Code; and
(C) $2 surcharge to fund the Ofce of Patient Protec-
tion as authorized by Chapter 101, Subchapter G, Occupations Code.
[(3) $10 surcharge to fund TexasOnline as authorized by
Chapter 2054, Subchapter I, Government Code; and]
[(4) $2 surcharge to fund the Ofce of Patient Protection as
authorized by Chapter 101, Subchapter G, Occupations Code.]
(d) - (e) (No change.)
§295.7. Pharmacist License Renewal.
For the purposes of the Act, Chapter 559, Subchapter A.
(1) - (2) (No change.)
(3) As specied in §559.003, if the completed application
and renewal fee is not received on or before the last day of the assigned
expiration month, the person’s license to practice pharmacy shall ex-
pire. A person shall not practice pharmacy with an expired license. An
expired license may be renewed according to the following schedule.
(A) If license has been expired for 90 days or less, the
person may become licensed by making application and paying to the
boarda renewal fee that is equal to one and one-half times the renewal
fee for the license as specied in §295.5 of this title (relating to Phar-
macist License or Renewal Fees). [:]
[(i) the renewal fee as specied in §295.5 of this title
(relating to Pharmacist License or Renewal Fees); and]
[(ii) one-half of the examination fee as specied in
§283.9 of this title (relating to Fee Requirements for Licensure by Ex-
amination and Reciprocity).]
(B) If license has been expired for more than 90 days
but less than one year, the person may become licensed by making
application and paying to the board a renewal fee that is equal to two
times the renewal fee for the license as specied in §295.5 of this title.
[:]
[(i) the renewal fee as specied in §295.5 of this title
(relating to Pharmacist License or Renewal Fees); and]
[(ii) the examination fee as specied in §283.9 of
this title (relating to Fee Requirements for Licensure by Examination
and Reciprocity).]
(C) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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22 TAC §295.6, §295.9
The Texas State Board of Pharmacy proposes new §295.6, con-
cerning Emergency Temporary Pharmacist License and amend-
ments to §295.9, concerning Inactive License. These rules were
adopted by the Board on an emergency basis and became ef-
fective September 22, 2005. The publication as proposed rules
will allow public comment on the emergency rules. The new rule
§295.6, if adopted, provides procedures and requirements for
the Board to grant a pharmacist who holds a license to prac-
tice pharmacy in another state an emergency temporary phar-
macist license to practice in Texas. The amendments to §295.9,
if adopted, provide procedures and requirements to allow Texas
pharmacists whose licenses have been inactive for no more than
two years to reactivate their license prior to obtaining the re-
quired continuing education.
Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the rst ve-year period the rules are in effect,
there will be no scal implications for state or local government
as a result of enforcing or administering the rules.
Ms. Dodson has determined that, for each year of the rst ve-
year period the rules will be in effect, the public benet antici-
pated as a result of enforcing the rules will ensure that pharma-
cists not previously licensed in Texas or pharmacists licensed in
Texas with an inactive license may be needed on an emergency
basis to provide pharmaceutical services when an emergency
caused by natural or manmade disasters or any other excep-
tional situation causes an extraordinary demand for pharmaceu-
tical services. There is no scal impact for individuals, small or
large businesses or to other entities which are required to com-
ply with these sections.
Comments on the proposed new rule and amendments may
be submitted to Allison Benz, R.Ph., M.S., Director of Profes-
sional Services, Texas State Board of Pharmacy, 333 Guadalupe
Street, Suite 3-600, Austin, Texas 78701, FAX (512) 305-8082.
Comments must be received by 5 p.m., January 20, 2006.
The new rule and amendments are proposed under §§551.002,
554.051, and 558.155 of the Texas Pharmacy Act (Chapters 551
- 566 and 568 - 569, Texas Occupations Code). The Board in-
terprets §551.002 as authorizing the agency to protect the pub-
lic through the effective control and regulation of the practice of
pharmacy. The Board interprets §554.051(a) as authorizing the
agency to adopt rules for the proper administration and enforce-
ment of the Act. The Board interprets §558.155 as authorizing
the agency to issue temporary pharmacist licenses.
The statutes affected by these rules: Texas Pharmacy Act,
Chapters 551 - 566 and 568 - 569, Texas Occupations Code.
§295.6. Emergency Temporary Pharmacist License.
(a) Denitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Emergency situation--an emergency caused by a natu-
ral or manmade disaster or any other exceptional situation that causes
an extraordinary demand for pharmacist services.
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(2) Sponsoring pharmacy--a pharmacy licensed by the
Board in which the emergency temporary pharmacist will practice.
(3) State--One of the 50 United States of America, the Dis-
trict of Columbia, and Puerto Rico.
(b) Emergency Temporary Pharmacist license. In an emer-
gency situation, the board may grant a pharmacist who holds a license
to practice pharmacy in another state an emergency temporary phar-
macist license to practice in Texas. The following is applicable for the
emergency temporary pharmacist license.
(1) An applicant for an emergency temporary pharmacist
license under this section must:
(A) hold a current pharmacist license in another state
and that license and other licenses held by the applicant in any other
state may not be suspended, revoked, canceled, surrendered, or other-
wise restricted for any reason; and
(B) be sponsored by a pharmacy with an active license
in Texas.
(2) To qualify for an emergency temporary pharmacist li-
cense, the applicant must submit an application including the following
information:
(A) name, address, and phone number of the applicant;
(B) name and license number of the pharma-
cist-in-charge of the sponsoring pharmacy;
(C) name and license number of the sponsoring phar-
macy; and
(D) any other information the required by the board.
(3) An emergency temporary pharmacist license shall be
valid for a period as determined by the board not to exceed six months.
The executive director of the board, in his/her discretion, may renew
the license for an additional six months, if the emergency situation still
exists.
(4) The board will notify the sponsoring pharmacy of the
approval of an emergency temporary pharmacist license.
(c) Limitations on practice. A holder of an emergency tempo-
rary pharmacist license:
(1) may only practice in the sponsoring pharmacy; and
(2) must notify the board in writing, prior to beginning em-
ployment in another sponsoring pharmacy.
§295.9. Inactive License.
(a) - (b) (No change.)
(c) Reactivation of an inactive license.
(1) - (2) (No change.)
(3) In an emergency caused by a natural or manmade dis-
aster or any other exceptional situation that causes an extraordinary
demand for pharmacist services, the executive director of the board, in
his/her discretion, may allow pharmacists whose license has been in-
active for no more than two years to reactivate their license prior to
obtaining the required continuing education specied in paragraph (2)
of this subsection, provided the pharmacist completes the continuing
education requirement within six months of reactivation of the license.
If the required continuing education is not provided within six months,
the license shall return to an inactive status.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The Texas Board of Physical Therapy Examiners proposes
amendments to §322.3, concerning Supervision. The amend-
ments address the supervisory responsibilities of a PT when
he/she is supervising a PTA working in any off-site setting. The
amendments add a requirement for conferences between the
PT and the PTA, indicate events that must trigger a reevaluation
of the patient by the PT, and dene what a reevaluation must
include.
John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the rst ve-year period the amendments are
in effect there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the amended
rule.
Mr. Maline also has determined that, for each year of the rst
ve years the amendments are in effect, the public benet antic-
ipated as a result of enforcing the amended rule will be increased
oversight of physical therapy treatment for those patients receiv-
ing treatment primarily from a physical therapist assistant, due
to the increased involvement of the supervising PT. The agency
does expect that some small businesses will feel a nancial im-
pact. However, only those businesses which employ a high ratio
of PTAs to PTs, i.e., where the PT may not treat or interact with
the patient after the initial evaluation, will be affected. No eco-
nomic cost to persons having to comply is anticipated.
Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
e-mail: nhurter@mail.capnet.state.tx.us.
The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by the amendments.
§322.3. Supervision.
(a) It is the responsibility of each PT and/or PTA to determine
the number of PTAs and/or aides he or she can supervise safely.
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(b) Supervision of PTAs.
(1) A supervising PT is responsible for and will participate
in the patient’s care.
(2) A supervising PT must be on call and readily available
when physical therapy services are being provided.
(3) A PT may assign responsibilities to a PTA to provide
physical therapy services, based on the PTA’s training, that are within
the scope of activities listed in §322.1, Provision of Services.
(4) When supervising the physical therapist assistant in any
off-site setting, the following requirements must be observed:
(A) A physical therapist must be accessible by telecom-
munications to the physical therapist assistant at all times while the
physical therapist assistant is treating patients/clients.
(B) There must be regularly scheduled and docu-
mented conferences with the physical therapist assistant regarding
patients/clients, the frequency of which is determined by the needs of
the patient/client and the needs of the physical therapist assistant.
(C) In those situations in which a physical therapist as-
sistant is involved in the care of a patient/client, a reevaluation by the
physical therapist will be made:
(i) Upon the physical therapist assistant’s request
for a reexamination, when a change in the plan of care is needed,
prior to any planned discharge, and in response to a change in the
patient’s/client’s medical status.
(ii) At least once every 30 days, or at a higher fre-
quency when established by the physical therapist, in accordance with
the needs of the patient/client.
(iii) A reevaluation must include:
(I) An on-site reexamination of the patient/client.
(II) On-site review of the plan of care with ap-
propriate revision or termination.
(c) Supervision of physical therapy aides.
(1) A supervising PT or PTA is responsible for the super-
vision of, and the physical therapy services provided by, the PT aide.
(2) A PT or PTA must provide onsite supervision of a phys-
ical therapy aide, and remain within reasonable proximity during the
aide’s interaction with the patient.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Executive Director, Executive Council of Physical Therapy and
Occupational Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 305-6900
CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.5
The Texas Board of Physical Therapy Examiners proposes
amendments to §329.5, concerning Licensing Procedures for
Foreign-trained Applicants. The amendments are in support
of the establishment of national standards on foreign-trained
credentials and education that will allow physical therapists
educated in another country to transfer licensure from one
state to another without undue expense or delay. Several
amendments correct terminology and language; the substantive
amendments delete a reference to the Application Review
Committee, which no longer exists; add an exemption for
license in country of education for those denied licensure in
that country for citizenship reasons; establish the required
scores for the new versions of the English language prociency
(TOEFL) tests, and establishing appropriate standards; waive
the TOEFL test requirements for certain applicants, based on
where they received their physical therapy education; require
the use of the Federation of State Boards of Physical Ther-
apy (FSBPT) Coursework Evaluation Tool; replace the word
equivalent with the phrase "substantially equivalent"; create an
exemption from English language prociency score reports for
foreign-trained applicants for licensure by endorsement, under
specic circumstances, change numbers used in the formulas
for in converting contact hours to US semester credit hours, and
delete redundant information about temporary licenses.
John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the rst ve-year period the rule is in effect there
will be no scal implications for state or local government as a
result of enforcing or administering the rule.
Mr. Maline also has determined that, for each year of the rst ve
years the rule is in effect, the public benet anticipated as a result
of enforcing the rule will be the greater availability of therapists
to treat the people of Texas, and the knowledge that the license
requirements. There will be no effect on small businesses, and
no economic cost to persons having to comply is anticipated.
Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.
The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examin-
ers with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.
Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amendment.
§329.5. Licensing Procedures for Foreign-trained Applicants.
(a) The provisions of §329.1 of this title (relating to General
Licensing Procedure) apply to foreign-trained applicants.
(b) If required by §343 of the U.S. Illegal Immigration Re-
form and Immigrant Responsibility Act, the foreign-trained applicant
must present a prescreening certicate issued by a board-approved pre-
screening entity. The board will establish by policy a list of board-ap-
proved prescreening entities, which will be made available to foreign-
trained applicants on request.
(c) The foreign-trained applicant’s educational credentials and
qualications will be evaluated by a board-approved credentialing en-
tity in accordance with the requirements of subsection (f)[(g)] of this
section. The board will establish by policy a list of approved creden-
tialing entities [, which will be made available to the foreign-trained
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applicant on request]. In the event that the credentialer[board-approved
entity in an evaluation] does not adhere to the guidelines of subsection
(f)[(g)] of this section, the Board [Applications Review Committee]
may override the evaluation. An evaluation by a board-approved edu-
cation credentialing entity is valid for the purpose of licensing in this
state for not more than two years after the date of issuance of the eval-
uation.
[(d) Following approval of all application materials, the for-
eign-trained applicant will be notied in writing that he or she has ful-
lled all requirements for license by examination in Texas and is eligi-
ble for a temporary license. A temporary license may be issued under
requirements set by §329.3 of this title (relating to Temporary License
for Examination Candidates).]
(d) [(e)] After arrival in the United States, the applicant must
submit a United States residential address and pay all remaining fees.
Only after the applicant has arrived in the United States will the board
approve registration[register him or her] for the national exam.
(e) [(f)] Designated representative letter.
(1) An applicant may designate a person as a representative
by providing in writing to the board the name, telephone number, and
address of the person and by stating in the letter that the person will be
the designated representative for the applicant.
(2) This letter must be notarized by a notary of the country
in which the applicant resides and sent directly to the board. A copy
should be sent to the representative by the applicant.
(3) A designated representative may obtain condential in-
formation regarding the application.
(4) A designated representative of an applicant will remain
so until the applicant receives his permanent license or until the board
is notied in writing by the applicant that the designated representative
has been eliminated or replaced. An applicant may have only one des-
ignated representative at any time.
(5) The designated representative is not required by the
board to have power of attorney for the applicant. A person who
does have power of attorney for an applicant may not submit any
document that is required by the board to be signed by the applicant
and notarized. Documents submitted by a person with power of
attorney for the applicant must be submitted in accordance with all
requirements set by the Act and rules regarding these documents.
Any falsication of documents required for licensing submitted by
a designated representative or a person with power of attorney for
the applicant may result in denial of license or other penalties to the
applicant.
(f) [(g)] Guidelines for board-approved education credential-
ing entities.
(1) The credentialing entity will review all of an applicant’s
post-secondary professional education credentials earned outside of
the United States. The entity will evaluate allowable transfer credit
for the 13th year based on recommendations of the National Coun-
cil on the Evaluation of Educational Credentials or on current pub-
lished reference materials. The applicant must have completed, with
a passing grade of A, B, C, Pass or Credit, 60 semester hours credit
or the equivalent in general education courses [including courses in bi-
ological, social and physical sciences] from an accredited institution
of higher learning. This requirement may be met by credits earned at
U.S. colleges or universities, by College Level Examination Program
(CLEP) credits, or Advanced Placement (AP) according to standards
of the American Council on Education. The number of credits earned
by CLEP or AP may not exceed 12 semester credits.
(2) The credentialing entity must attest that the institution
attended by the applicant has the recognition of the Ministry of Educa-
tion or the equivalent in that country.
(3) All foreign-trained applicants must demonstrate the
ability to communicate in English by making the minimum score
accepted by the board on the TOEFL tests. This requirement is waived
for graduates of entry-level physical therapy programs in Australia,
Canada (except Quebec), Ireland, New Zealand and the United King-
dom. For graduates of entry-level physical therapy programs in other
foreign countries, the Board may grant an exception to the TOEFL
tests if the applicant holds a current license in physical therapy in
another state and has been continuously licensed and in active practice
in the US for 10 years prior to application. Regarding the Paper-based
and Computer-based TOEFL tests: If an applicant makes a score of
50 on the TSE, the board will allow the applicant to submit three
original, notarized letters of recommendation from individuals who
have practical knowledge of the applicant’s ability to communicate
successfully in spoken English. Individuals who provide this written
testimony must be native English speakers, cannot be related by blood
or marriage to the applicant, and at least one of the letters must be from
a PT licensed to practice in Texas. These letters must be submitted by
their authors directly to the board. At the board’s discretion, the letters
may be considered satisfactory evidence of prociency in spoken
English. The Board may grant an exception to the TOEFL tests to
an applicant who submits satisfactory proof that he/she is a citizen or
lawful permanent resident of the United States, and has attended 4
or more years of secondary or post-secondary education in the U.S.
Minimum acceptable scores for the tests are as follow:
(A) Paper based TOEFL tests (pbt): TOEFL (read-
ing/comprehension) 580; TWE (writing/essay) 5.0; TSE (speaking)
55.
(B) Computer-based TOEFL tests (cbt): TOEFL (read-
ing/comprehension) 237; TWE (writing/essay) 5.0; TSE (speaking) 55.
(C) Internet-based (ibt): Writing 24; Speaking 26;
Reading Comprehension 18; Listening Comprehension 21.
[(3) All foreign-trained applicants must demonstrate the
ability to communicate in English by making the minimum score
accepted by the board on the following exams: Test of English as a
Foreign Language (TOEFL), 580 (237 if computer-based test); Test
of Written English (TWE), 5.0; Test of Spoken English (TSE), 55. If
an applicant makes a score of 50 on the TSE, the board will allow the
applicant to submit three original, notarized letters of recommendation
from individuals who have practical knowledge of the applicant’s
ability to communicate successfully in spoken English. Individuals
who provide this written testimony must be native English speakers,
cannot be related by blood or marriage to the applicant, and at least one
of the letters must be from a PT licensed to practice in Texas. These
letters must be submitted by their authors directly to the board. At the
board’s discretion, the letters may be considered satisfactory evidence
of prociency in spoken English. The Board may grant an exception
to the English language prociency exams to an applicant who submits
satisfactory proof that he/she is a citizen or lawful permanent resident
of the United States, and has attended 4 or more years of secondary or
post-secondary education in the U.S.]
(4) The credentialing entity must attest that the applicant is
or was licensed or authorized to practice in the country in which the
entry-level degree in physical therapy was granted. If there is no licen-
sure or authorization in such country, the applicant must be eligible for
unrestricted practice there. The Board may waive this requirement for
an applicant who is not licensed in the country of education due to a
citizenship requirement of that country.
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(A) If the application is by examination, the license or
authorization in such country must be in good standing and the licen-
sure current.
(B) If the application is by endorsement, and the appli-
cant has passed the exam according to Texas standards, the license or
other authorization must have been in good standing at the time the li-
cense or authorization in such country expired.
(5) The credentialing entity adopts the policy of "scaling"
as dened by the National Council on the Evaluation of Foreign Edu-
cational Credentials, American Association of Collegiate Registrar and
Admissions Ofcers, Washington D.C.; i.e., a year of foreign study is
worth no more than a year of American study, regardless of contact
hours, or general education is converted to equate to approximately
30-32 United States semester credit hours per year, and professional
education to approximately 36 semester credit hours per year.
(6) The credentialing entity must use a method to convert
classroom hours to semester units which has a ratio no greater than the
following: 15 contact lecture hours = one semester unit/hour; 45[55]
contact laboratory hours = one semester unit/hour. When lecture/lab
hours are not delineated on the transcript or syllabi, the evaluator may
use an appropriate ratio and indicate the ratio used in the evaluation.
(7) The credentialing entity must list and assign a grade for
each course taken by the applicant, by assigning the grade of A, B, C,
D, F, Pass, Fail, Credit or No Credit. Those grades assigned by the
credentialing entity must be the grades that are converted to the U.S.
equivalent, in accordance with the most current version of the National
Association for Foreign Student Affairs Handbook on the Placement
of Foreign Graduate Students. The credentialing entity must identify
and list those courses which would not transfer to the U.S. as a C or
above or Pass or Credit in accordance with the most current version
of the National Association for Foreign Student Affairs Handbook on
the Placement of Foreign Graduate Students. An applicant must earn
a grade of A, B, C, or Pass or Credit in any professional physical ther-
apy education courses. An applicant with a grade of D, F, Fail, or no
credit appearing for a professional physical therapy education course
on his/her evaluation who has not successfully retaken the course with
a grade of A, B, C, Pass or Credit is not eligible for licensure in Texas.
(8) The credentialing entity must attest that the applicant
has successfully completed an educational program substantially
equivalent to U.S. programs accredited by the Commission on Accred-
itation in [of] Physical Therapy Education (CAPTE) and has earned
the equivalent of a minimum of 72 semester hours of professional
physical therapy education. The applicant must have completed
courses in each of the broad following areas: basic sciences, clinical
science, and physical therapy theory and procedures. The applicant
must have also successfully completed United States required equiv-
alent courses/hours [(no less than eight and will receive credit for no
more than 15 U.S. semester credit hours at the Upper Division Level)]
in clinical education. The applicant must have successfully completed
at least 15 semester credit hours in clinical education (upper division
level) but will receive credit for no more than 23 semester hours. If the
applicant has completed the required course work in clinical education
but the transcript does not reect the required credit hours then the
credentialing entity may use the conversion formula of 60 [55] contact
hours per one semester credit.
[(9) The credentialing entity must certify that the program
awards a degree equivalent in level and purpose to the degree awarded
by regionally accredited colleges and universities in the United States.
If the degree is granted on or before December 31, 2002, it must be
equivalent to at least a baccalaureate degree awarded by a CAPTE-
accredited program. If the degree is granted on January 1, 2003 or
later, the degree awarded must be equivalent to a post-baccalaureate
degree awarded by a CAPTE-accredited program.]
(9) [(10)] If the degree awarded is substantially equiva-
lent to a degree in physical therapy [Physical Therapy] as awarded by
CAPTE-accredited programs in regionally accredited colleges and uni-
versities in the United States, the credentialing entity must use one ver-
sion of the Coursework Evaluation Tool for Foreign Educated Physical
Therapists (Coursework Evaluation Tool) developed by the Federation
of State Boards of Physical Therapy when evaluating [the approved
evaluation checklist when considering] an applicant’s credentials. The
version of the tool used must correspond to the year the entry-level de-
gree was awarded. Deciencies must be identied and must show the
subjects and credit hours necessary to satisfy the requirements of the
Coursework Evaluation Tool [evaluation checklist]. If the degree re-
ceived is from a CAPTE-accredited program located outside the US,
the program is considered equivalent to a domestic CAPTE-accred-
ited physical therapy [Physical Therapy] program, and the applicant is
exempt from meeting the requirements of the Coursework Evaluation
Tool [evaluation checklist].
(10) [(11)] The credentialing entity must submit to the
board the resumes of any and all credential analysts and the physical
therapy consultants involved in the evaluation of foreign-trained ap-
plicants for licensure in Texas. This must be submitted to the council
at least 30 days prior to any analysis performed by that person.
(11) [(12)] The credentialing entity must submit to the
board a board-approved form, properly signed and notarized, in which
it agrees to use the board’s guidelines and the Coursework Evaluation
Tool to evaluate transcripts of applicants seeking licensure in Texas.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Executive Director, Executive Council of Physical Therapy and
Occupational Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 305-6900
CHAPTER 341. LICENSE RENEWAL
22 TAC §341.5
The Texas Board of Physical Therapy Examiners proposes an
amendment to §341.5, concerning Waiver of Continuing Educa-
tion Units (CEUs). The amendment puts into rule existing policy
that a request for a waiver from the Continuing Education re-
quirement for medical hardship reasons must be submitted prior
to the licensee’s license expiration date to be considered by the
Board.
John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the rst ve-year period the amendment is in
effect there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the amended
rule.
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Mr. Maline also has determined that, for each year of the rst
ve years the amendment is in effect, the public benet antici-
pated as a result of enforcing the amended rule will be clearer
directions to licensees. There will be no effect on small busi-
nesses, and no economic cost to persons having to comply is
anticipated.
Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
e-mail: nhurter@mail.capnet.state.tx.us.
The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examin-
ers with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.
Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amendment.
§341.5. Waiver of Continuing Education Units (CEUs).
CEUs required for renewal of a license may be waived by the board
because of hardship for health and medical problems that prevent a
licensee from obtaining the CEUs. Waiver requests must be submitted
prior to license expiration. The license cannot be renewed until the
waiver has been approved by the Board.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Executive Director, Executive Council of Physical Therapy and
Occupational Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 305-6900
TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 31. NUTRITION SERVICES
The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes amendments to §§31.11, 31.12,
31.21 - 31.23, 31.25 - 31.37 and the repeal of §31.24, concerning
the Farmers’ Market Nutrition Program (FMNP) and the Special
Supplemental Nutrition Program for Women, Infants, and Chil-
dren (WIC).
BACKGROUND AND PURPOSE
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 31.11 and 31.12 relating
to FMNP and §§31.21 - 31.23 and §§31.25 - 31.37 relating to
WIC have been reviewed, and the department has determined
that reasons for adopting the sections continue to exist in that
rules on these subjects are needed. However, the rules require
revision as described in this preamble. Section 31.24 has been
reviewed and the department has determined that reasons for
adopting the section no longer continue to exist.
Under federal and state enabling legislation, the WIC Program
is funded entirely by a combination of federal grant funds and by
rebates from manufacturers of infant formula and infant cereal
that can only be expended to defray WIC food costs. The FMNP
is funded by a federal grant and a 30% state match for the ad-
ministrative portion of the federal grant. The United States De-
partment of Agriculture (USDA) awards federal grant funds to the
department to administer the programs, provided the department
does so in accordance with federal law and regulations and in
accordance with the department’s annual submission of a state
plan approved by USDA. USDA deems the following types of
changes to be substantive amendments to the state plan that re-
quire federal approval: rule or policy changes initiated by legisla-
tion, USDA, or the state agency; changes affecting client or ven-
dor services and benets; changes in the monitoring/oversight
of vendors and local agencies; any other operational changes
aimed at improving or enhancing program delivery or account-
ability; and changes in related State procedures.
Amendments to these rules are proposed primarily to comply
with provisions governing the WIC program in Public Law 108-
265, the Child Nutrition and WIC Reauthorization Act of 2004. In
addition, these amendments implement the federal 2005 Con-
solidated Appropriations Act that prohibits the allocation of ad-
ministrative funds to state agencies operating WIC programs that
authorize any new vendors if it is expected that more than 50 per-
cent of the vendors’ annual revenue from food sales will be from
WIC sales. USDA has informed the department that it expects
that the same prohibition will be included in the 2006 appropria-
tions act.
The department is also amending the rules to conform to the re-
cent changes in department’s structure and related terminology,
and to improve clarity and consistency in existing language.
SECTION-BY-SECTION SUMMARY
The amendments to §31.11 add denitions of a WIC "local
agency" and the "WIC Program", reect changes in departmen-
tal structure and related terminology, and add the citation for
Agriculture Code, Chapter 15, which authorizes the department
to administer the FMNP.
The amendments to §31.12 add information concerning the de-
sign, printing, and denominations of FMNP food coupons; the
procedure for the delivery of coupons to recipients; and the pro-
cedure for the redemption of coupons by sellers of the produce,
as required by Agriculture Code, §15.005. Because §§31.12(b)
- (c) and 31.12(e) - (g) relate to internal administration by the de-
partment of FMNP agreements and claims for reimbursement,
these subsections are being deleted and placed in program pol-
icy.
The amendments to §31.21 add, delete, and amend denitions
primarily to improve the clarity of the section, to conform the def-
initions to current department structure and related terminology,
and to comply with Public Law 108 - 265 that revised the deni-
tions of WIC "nutrition education" and "supplemental foods". The
new denition of "predominantly-WIC vendor" implements the re-
cent federal requirement that the department identify stores in
which WIC sales total, or are expected to total, more than 50
percent of food sales. The denition of "WIC-only store" has
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been deleted because the new denition of "predominantly-WIC
vendor" also includes vendors that sell only WIC foods. A de-
nition of "full-line grocery store also has been added to facilitate
comparisons with "predominantly-WIC vendors." A denition of
"pharmacy" was added because the department proposes to ex-
ercise the option allowed in federal law to exempt a pharmacy
that chooses to provide only exempt infant formula from classi-
cation as a "predominantly-WIC vendor." Denitions of "primary
contract brand infant formula," "exempt infant formula," and "ven-
dor" have been added to conform to the denitions in federal law
and in the regulations governing the program at 7 Code of Fed-
eral Regulations (CFR) Part 246.
The amendments to §31.22, regarding WIC Program recipient
eligibility, delete denitions of "income" and permissible exclu-
sions from income that merely duplicate WIC federal regulations,
and add a citation to the federal regulations. An amendment
to §31.22 also claries that in some situations WIC applicants
may be required to present additional documentation of income
to ensure that an applicant’s total income can be assessed ac-
curately. Since §31.22(b) states unequivocally that citizenship
is not an eligibility requirement for WIC, §31.22(b)(1) - (3) have
been deleted as unnecessary.
The amendments to §31.23, regarding recipients of WIC sup-
plemental food benets, delete the restrictions concerning the
number of months of food benets a proxy designated by a WIC
recipient will receive because these restrictions will no longer be
necessary in an electronic benets transfer system, currently be-
ing piloted by the program. The amendment also removes the
restriction on proxies assisting residents of homeless shelters,
institutions, and other temporary shelters to allow personnel at
those entities to assist more than one shelter resident at a time
by picking up food benets at the WIC ofce and obtaining food
benets from vendors. However the amendment adds language
that WIC clients must be encouraged and allowed to participate
in the process of picking up and transacting food instruments
to the greatest extent possible within the institutional framework
and that WIC clients must receive their food benets at the same
time as they receive notice of eligibility as required by the federal
regulations governing the program.
Section 31.24, regarding provision of immunizations to WIC ap-
plicants and recipients, is being repealed as unnecessary and/or
duplicative, because each of the contracts between the depart-
ment and the WIC service delivery providers includes perfor-
mance standards concerning provision of immunizations free of
charge or referrals to local immunization providers.
The amendment to §31.25, regarding WIC recipients’ certica-
tion periods, species enrollment and certication procedures for
receiving benets.
The amendments to §§31.26 - 31.28 delete redundant informa-
tion and make minor nonsubstantive changes to the rules to im-
prove clarity.
The amendments to §31.29 delete the term "suspension", which
is no longer current terminology, and conform the rule to the de-
partment’s fair hearing procedures.
The amendments to §31.30, regarding WIC participant fraud and
abuse, align the department’s rules with the creation of the De-
partment of State Health Services and the Ofce of the Inspector
General, Health and Human Services Commission.
Section 31.31, relating to selection of WIC service delivery con-
tractors, has been amended by deletion of the detailed criteria
and procedures used to rank WIC Program service areas ac-
cording to relative need. The ranking criteria have been deleted
because they concern internal administrative procedures, rather
than policies that affect the public. The department will continue
to use the criteria to rank service areas’ relative need, and dele-
tion of the ranking criteria will afford the department more ex-
ibility to use other kinds of emerging census and health data.
Section 31.31 also has been amended by deletion of the criteria
for evaluation of proposals by local agencies to become service
providers because these specic evaluation criteria are provided
to the public in each request for proposal published by the de-
partment. Deletion of the evaluation criteria from the section will
enable the department to consider and publish other and/or ad-
ditional criteria as the needs of the department may change.
The amendments to §31.32, relating to the initial selection of
vendors for participation in the WIC program, are necessary to
comply with provisions of the Child Nutrition and WIC Reautho-
rization Act of 2004, and the federal scal year 2005 Appropri-
ations Act. Specically, both acts address the proliferation of
stores that sell only WIC-authorized food products and data that
conrms many of these stores charge higher prices on average
than other retail full-line grocery stores. The Child Nutrition and
WIC Reauthorization Act requires the program to identify vendor
outlets in which WIC sales account for more than 50 percent of
total food sales, and to ensure the prices these vendors charge
are competitive with prices charged by vendors operating full-line
grocery stores by December 30, 2005. The 2005 Appropriations
Act prohibits the allocation of administrative funds to states that
authorize any new vendors if it is expected that more than 50 per-
cent of a vendor’s annual revenue from food sales will be from
WIC sales, unless denial of the vendor’s authorization would re-
sult in inadequate participant access to WIC services.
The amendments to §31.32 are intended not to eliminate cur-
rently authorized "predominantly-WIC" vendors, but to ensure
such stores’ prices are more competitive with full-line grocery
stores. In compliance with federal law, the department seeks to
maximize federal WIC grant funds so the WIC program can serve
the maximum number of eligible women, infants, and children. In
an effort to encourage submission of only complete applications,
§31.32(a) has been amended to state that unless a written re-
quest for evaluation including the vendor’s name, address, con-
tact person, and phone number; the vendor’s valid Food Stamp
Program authorization number unless the vendor is applying for
authorization only to transact exempt infant formula; and a writ-
ten declaration of the percentage of total food sales expected to
be derived from WIC sales must be received and veried before
the remainder of a vendor’s application for participation in the
program will be evaluated. Section 31.32(b) has been amended
to authorize the department to disapprove an authorization re-
quest if the vendor is not ready at the time the department or
contractor staff physically visits the vendor for an on-site eval-
uation at the mutually agreed upon time. Section 31.32(c) has
been amended to add documentation of a current Food Stamp
authorization; a declaration that no more than 50% of the ven-
dor’s expected sales will be derived from WIC sales; and that
the vendor must offer a variety of foods other than WIC foods to
the existing criteria required for vendor authorization. An excep-
tion to the Food Stamp authorization and the requirement that
vendors that elect to provide only exempt infant formula must
offer a variety of non-WIC foods was added. Minor changes to
the quantities of WIC foods a vendor must stock were made to
ensure that a vendor stocks the minimum quantities of milk and
infant formula to serve a WIC family adequately. The require-
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ment that all vendors operate at a xed location was amended
to eliminate an exception for mobile stores, because no mobile
stores are currently operating in the State, and the program has
determined that the exception is no longer necessary for client
access in rural areas. The options of tentative authorization for a
vendor to redeem WIC food instruments and temporary approval
of a vendor’s application were deleted in §31.32(h) - (i) because
USDA requires that all vendors must undergo an on-site evalua-
tion prior to authorization. New §31.32(k) implements provisions
of the Child Nutrition and WIC Reauthorization Act of 2004 con-
cerning vendors who fail to comply with the expectation upon
initial authorization that no more than 50% of the vendor’s food
sales would be derived from WIC sales. Section 31.32(k)(1) and
(2) authorize the department to reassess the vendor after four
months and to terminate the vendor agreement if the assess-
ment documents that more than 50% of the vendor’s food sales
during that period were derived from WIC sales. Other amend-
ments to §31.32 are minor wording changes intended to enhance
the clarity and integrity of the authorization process.
Amendments to §31.33, regarding reauthorization of WIC ven-
dors for participation, delete the detailed criteria applicable to the
department’s consideration of a vendor’s application for reautho-
rization. The department will relocate and centralize all the eval-
uation criteria in WIC policy, and each vendor agrees to comply
with all applicable WIC policies by executing the vendor agree-
ment. Since these criteria for reauthorization of vendor agree-
ments affect only those persons who choose to contract with the
department, and not the general public, these provisions need
not be adopted and enforced as rules.
The amendments to §31.34, regarding the calculation of WIC
vendor competitive pricing data, enable the department to imple-
ment administrative procedures authorized by the Child Nutrition
and WIC Reauthorization Act of 2004, such as exempting phar-
macies that elect to sell only WIC exempt infant formula and no
other authorized WIC foods from the competitive pricing criteria
applicable to full-line grocers.
In an effort to assure that vendors cannot easily avoid sanctions
for program violations, amendments to §31.35 allow more than
one outlet to be included in the vendor agreement, but require
the vendor to reapply for reauthorization upon cessation of oper-
ations at any outlet if the vendor attempts to relocate, unless the
reason for relocation is due to circumstances beyond their con-
trol, such as loss of a lease, or to enhance the quality or access
to services available to WIC clients. Except for the stated ex-
ceptions, reapplication is necessary in order to ensure the new
store meets all the original authorization criteria.
Section 31.36, regarding the right of a local agency or vendor to
appeal, has been amended to clarify the date by which the state
agency must receive a request for a hearing from a local agency
or a vendor.
The amendments to §31.37, regarding the WIC Program’s crite-
ria for selection of allowable foods, add low fat evaporated milk
as a milk type, and canned peas and lentils as foods that may
be authorized for the homeless.
FISCAL NOTE
Mike Montgomery, Director, Nutrition Services Section, has de-
termined that for each calendar year of the rst ve years the
sections are in effect, there will be no scal implications to state
or local governments as a result of enforcing or administering
the sections as proposed. All activities required by the amend-
ments will be performed by existing department staff and with
existing funding. The amendments to §31.32 adding criteria for
initial and ongoing authorization of a vendor to participate in the
WIC Program implement the strong cost-containment measures
mandated by Public Law 108 - 265, ensuring that WIC food costs
and payments to vendors are consistent with competitive retail
prices for WIC foods. Although some vendors may choose to
reduce the prices they charge the WIC program for allowable
foods, total federal grant dollars available to the department will
not increase. Savings resulting from lower prices charged by
some vendors will only enable the department to serve additional
recipients.
SMALL AND MICRO-BUSINESS IMPACT ANALYSIS
Mr. Montgomery has also determined that there may be eco-
nomic costs to small businesses, micro-businesses, and per-
sons (other businesses) who are required to comply with the sec-
tions as proposed. However, no small businesses, micro-busi-
nesses, or persons are required to comply with these sections as
amended in order to operate a retail grocery businesses. Some
of the vendors authorized to participate in WIC program may
be classied as small businesses or micro-businesses. Among
those vendors, some may lower their prices in order to be autho-
rized or to continue to be authorized. However, the probable eco-
nomic cost to these businesses cannot be quantied because
the number of such businesses, if any, that will nd it necessary
to lower prices for WIC foods cannot be estimated. Nor can the
dollar amounts of any price reductions for WIC foods be esti-
mated because price comparison bands vary across the state.
There are no anticipated economic costs to persons, including
service delivery contractors, WIC applicants, and WIC recipients
because none will be required to alter their practices or actions
in order to comply with the sections. There is no anticipated neg-
ative impact on local employment.
PUBLIC BENEFIT
Mr. Montgomery has determined that for each year of the rst
ve years the sections are in effect, the public will benet from
adoption of the sections. The public benet anticipated as a re-
sult of enforcing or administering the sections will be assurance
that federal funds will be utilized more cost-effectively to deliver
services to WIC recipients.
REGULATORY ANALYSIS
The department has determined that this proposal is not a
"major environmental rule" as dened by Government Code,
§2001.0225. "Major environmental rule" is dened to mean a
rule the specic intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specically intended to
protect the environment or reduce risks to human health from
environmental exposure.
TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed amendments
and repeal do not restrict or limit an owner’s right to his or her
property that would otherwise exist in the absence of government
action and, therefore, do not constitute a taking under Govern-
ment Code, §2007.043.
PUBLIC COMMENT
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Comments on the proposal may be submitted to Valerie Wolfe,
Nutrition Services Section, Division of Family and Community
Health, Department of State Health Services, 1100 West 49th
Street, Austin, Texas 78756, 512/458-7444 or by email to Va-
lerie.Wolfe@dshs.state.tx.us. Comments will be accepted for 30
days following publication of the proposal in the Texas Register.
PUBLIC HEARING In addition, a public hearing to receive com-
ments on the proposal is scheduled for Monday, December 12,
2005, from 9:00 a.m. to 11:00 a.m. at the Department of State
Health Services, Room M-653, 1100 West 49th Street, Austin,
Texas 78756. Contact: Valerie Wolfe at 512/458-7444.
LEGAL AUTHORITY
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
SUBCHAPTER B. FARMERS’ MARKET
NUTRITION PROGRAM
25 TAC §31.11, §31.12
STATUTORY AUTHORITY
The amendments are authorized under Agriculture Code,
§15.005, which authorizes the executive commissioner of the
Health and Human Services Commission to adopt rules neces-
sary for carrying out the requirements of Chapter 15 concerning
the Farmers’ Market Nutrition Program. Government Code,
§531.0055(e), and Health and Safety Code, §1001.075, also
authorize the executive commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by the
department and for the administration of Chapter 1001, Health
and Safety Code.
The proposed amendments affect Health and Safety Code,
Chapter 1001; Government Code, Chapter 531; and Agriculture
Code, Chapter 15.
§31.11. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) - (3) (No change.)
(4) Farmers’ market agreement--The formal and legally
binding agreement between the Department of State Health Services
[Texas Department of Health] and a vendor authorized to accept and
redeem WIC Farmers’ Market Nutrition Program coupons.
(5) Farmers’ market nutrition program--Section 17 of the
Child Nutrition Act of 1966, as amended, authorizes the Special Sup-
plemental Nutrition Program for Women, Infants, and Children (WIC).
Subsection 17(m) of the Child Nutrition Act, as amended, authorizes
the Farmers’ Market Nutrition Program. Chapter 15, Agriculture Code,
authorizes the Department of State Health Services to administer the
Farmers’ Market Nutrition Program in Texas.
(6) Local agency--An entity under contract to the State
agency to provide Farmers’ Market Nutrition Program services or a
Department of State Health Services health services region that pro-
vides Farmers’ Market Nutrition Program services.
(7) [(6)] State agency--The Department of State Health
Services [Texas Department of Health] in its role as administrator of
the WIC and Farmers’ Market Nutrition Programs [Program].
(8) WIC Program--The Special Supplemental Nutrition
Program for Women, Infants, and Children.
§31.12. Program Administration. [Farmers’ Market Nutrition
Agreement with the State Agency.]
(a) The state agency shall determine the design, printing, and
denominations of the food coupons used in the Farmers’ Market Nutri-
tion Program (FMNP) in accordance with federal regulations at 7 CFR
Part 248.
(1) The design of the food coupons shall be uniform across
the state and shall include, at a minimum, the following information:
(A) the last date, not later than November 30 of each
year, the recipient may use the coupon;
(B) a time frame within which farmers’ market associ-
ations must submit coupons for payment;
(C) a unique, sequential serial number;
(D) a denomination (dollar amount); and
(E) a place the unique identier of the farmer who sold
the food may be added.
(2) Either the state or local agencies may print coupons.
Local agencies shall utilize software provided by the State agency for
uniformity.
(3) The combined value of all the coupons issued to each
recipient or household shall be not less than $10 and not more than $30
per year. The state agency shall determine the denominations of food
coupons each year based on the funds available to support the program.
(b) Food coupons shall be issued to women and children cer-
tied as eligible for the WIC Program and who receive WIC food ben-
ets during the months of March through August at local agencies that
contract with the state agency to operate the FMNP.
(1) Recipients must present their WIC identication cards
to receive FMNP coupons.
(2) Recipients shall receive written information on the pro-
gram including:
(A) a list of authorized markets at which coupons may
be redeemed;
(B) a harvest schedule listing the dates fresh fruits and
vegetables are expected to be available in the community during the
months the coupons are valid;
(C) instructions stating that:
(i) coupons shall be countersigned only at the time
the coupons are redeemed;
(ii) lost coupons will not be replaced; and
(D) notication that no cash change will be given if
coupons are redeemed for less than their face value. Local agencies
shall also notify recipients verbally that cash change will not be pro-
vided when coupons are redeemed for less than their face value.
(c) Farmers’ market associations shall submit requests for pay-
ment to the state agency.
(1) Each farmers’ market association shall submit at least
one claim form (a State of Texas Purchase Voucher) to the state agency
each month. Claim forms may be submitted more frequently if neces-
sary.
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(2) A redemption list detailing the individual farmer iden-
tication numbers and amounts of coupons redeemed by each farmer
shall be included with each voucher/claim form.
(3) The state agency shall provide a handbook for farmers
and farmers’ market associations describing the process for submission
of coupons for payment.
(d) [(a)] Once a farmers’ market association has been ap-
proved to participate in the Farmers’ Market Nutrition Program,
a written farmers’ market agreement shall be prepared and signed
by authorized ofcials of the state agency and the farmers’ market
association. Upon receipt by the farmers’ market association of the
executed and signed agreement, the association and its members may
begin accepting coupons.
[(b) The agreement shall be prepared by the state agency and
submitted to the farmers’ market associations for endorsement.]
[(c) Upon receipt, an ofcial of the farmers’ market associ-
ation shall enter the association’s name, address, telephone number,
federal income tax number, and State of Texas Comptroller number,
and shall sign the agreement on behalf of the association.]
(e) [(d)] The farmers’ market association shall complete and
execute a FMNP Farmer’s Prole and Agreement [an agreement] for
each member farmer who will be redeeming Farmers’ Market Nutrition
Program coupons. On the agreement, the association shall assign a
unique four digit outlet number to each farmer and shall provide each
farmer’s mailing address, street address (if different), home and work
phone numbers, [and] social security number, fax number, and e-mail
address. The agreement shall be signed and dated by each farmer and
the association ofcial.
[(e) The completed association agreement and the farmer
agreements shall be returned to the state agency.]
[(f) The state agency shall assign each farmers’ market asso-
ciation a four-digit account number and shall record it upon the agree-
ment between the department and the association.]
[(g) After the agreement is signed by the state agency ofcial,
one copy shall be forwarded to the association and another copy sent to
the WIC local agency affected. The original document shall be retained
by the state agency.]
(f) [(h)] If farmers join an association after the association’s
agreement has been executed, the association shall complete and
submit a farmer agreement for each new member farmer to the state
agency.
(g) [(i)] If a farmer ceases to be a member of an associa-
tion, the association shall notify the state agency that the farmer will
no longer be redeeming Farmers’ Market Nutrition Program coupons
through that association.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of State Health Services
Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 458-7236
SUBCHAPTER C. SPECIAL SUPPLEMENTAL
NUTRITION PROGRAM FOR WOMEN,
INFANTS, AND CHILDREN (WIC)
25 TAC §§31.21 - 31.23, 31.25 - 31.37
STATUTORY AUTHORITY
The amendments are authorized under Agriculture Code,
§15.005, which authorizes the executive commissioner of the
Health and Human Services Commission to adopt rules neces-
sary for carrying out the requirements of Chapter 15 concerning
the Farmers’ Market Nutrition Program. Government Code,
§531.0055(e), and Health and Safety Code, §1001.075, also
authorize the executive commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by the
department and for the administration of Chapter 1001, Health
and Safety Code.
The proposed amendments affect Health and Safety Code,
Chapter 1001; Government Code, Chapter 531; and Agriculture
Code, Chapter 15.
§31.21. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) - (9) (No change.)
(10) Certifying [Competent professional] authority--An in-
dividual on the staff of the local agency authorized to determine nutri-
tional risk, [and] prescribe supplemental foods, and determine eligibil-
ity of a WIC applicant.
(11) - (13) (No change.)
(14) Exempt infant formula--An infant formula that meets
the requirements for an exempt infant formula under §412(h) of the
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 350a(h)) and the
regulations at 21 CFR parts 106 and 107.
(15) [(14)] Family--A group of related or non-related in-
dividuals who are living together as one economic unit, except that
residents of a homeless facility or institution shall not be considered
members of a single family.
[(15) Federal scal year--The 12-month period beginning
October 1 of any calendar year and ending September 30 of the follow-
ing calendar year.]
(16) Food instrument--A voucher, check, electronic bene-
ts transfer card (EBT), coupon, or other document that [which] is used
by a participant to obtain supplemental foods.
(17) Full-line grocery store--A vendor that sells a variety
of food products in each of the following four food groups on a con-
tinuous basis, in addition to the foods authorized by the WIC Program:
meats, poultry or sh; bread or cereal; vegetables or fruits; and dairy.
"Continuous basis" means that on any given day of operation, a store
offers for sale and normally displays in a public area no fewer than
three different varieties of food items in each of the four food groups.
A full-line grocery store may elect not to sell infant formula.
(18) [(17)] Guardian--An individual legally appointed and
responsible to look after the affairs of a minor.
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(19) [(18)] Homeless facility--A facility which provides
meal service and is a supervised publicly or privately operated shelter
(including a welfare hotel, a congregate shelter, or a shelter for victims
of domestic violence) designated to provide temporary living accom-
modation; an institution that provides a temporary residence for indi-
viduals intended to be institutionalized; or a public or private place not
designated for, or ordinarily used as, a regular sleeping accommoda-
tion for human beings.
(20) [(19)] Homeless individual--A woman, infant, or
child who lacks a xed and regular nighttime residence; or whose
primary nighttime residence is: a supervised publicly or privately
operated shelter (including a welfare hotel, a congregate shelter, or a
shelter for victims of domestic violence) designated to provide tempo-
rary living accommodation; an institution that provides a temporary
residence for individuals intended to be institutionalized; a temporary
accommodation in the residence of another individual not exceeding
365 days; or a public or private place not designated for, or ordinarily
used as, a regular sleeping accommodation for human beings.
(21) [(20)] Infant--A person under one year of age.
(22) [(21)] Income--Gross income before deductions or
net income after business deductions for farm or self-employed indi-
viduals.
(23) [(22)] Individual with disabilities--A person who has
a physical or mental impairment that substantially limits one or more
major life activities; a person who has a history or record of such an
impairment; or a person who is perceived by others as having such an
impairment. Major life activities include functions such as caring for
oneself, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning, and working.
(24) [(23)] Instream migrant farmworker--A migrant
farmworker who follows a route or travels from state to state seeking
agricultural work and is not currently at his or her home base.
(25) [(24)] Licensed wholesaler or distributor--A business
licensed in accordance with the Health and Safety Code, Chapter 431,
the Texas Food, Drug, and Cosmetic Act, and Chapter 229 of this title
(relating to Food and Drug).
(26) [(25)] Local agency--An entity under contract to the
State agency to provide WIC Program nutrition services or a health
services region that provides WIC nutrition services.
(27) [(26)] Migrant farmworker--An individual whose
principle employment is in agriculture on a seasonal basis, who has
been so employed within the last 24 months, and who establishes, for
the purpose of such employment, a temporary abode.
(28) [(27)] Minor--A person under 18 years of age who
is not and has not been married or who has not had the disabilities of
minority removed for general purposes.
(29) [(28)] Newborn infant--An infant less than one month
of age.
[(29) Nonprot agency--A private agency which is ex-
empt from income tax under the Internal Revenue Code of 1954, as
amended.]
(30) Nutrition education--A benet offered to WIC Pro-
gram participants which consists of individual or group education ses-
sions and the provision of information and educational materials de-
signed to improve health status, achieve positive change in dietary and
physical activity habits, and emphasize the relationships between nu-
trition, physical activity, and health, all in keeping with the individual’s
personal[,] and cultural[, and socioeconomic] preferences.
(31) - (35) (No change.)
(36) Pharmacy--A facility at which a prescription drug or
medication order is received, processed, or dispensed under this Subti-
tle J, Occupations Code; Chapter 481 or 483, Health and Safety Code;
or the Comprehensive Drug Abuse Prevention and Control Act of 1970
(21 U.S.C. §801 et seq.).
(37) [(36)] Postpartum woman--A woman up to six
months after termination of pregnancy.
(38) [(37)] Poverty income guidelines--The poverty in-
come guidelines prescribed annually by the Food and Nutrition Service
Agency of the United States Department of Agriculture based on the
revised poverty income guidelines issued annually [and adjusted annu-
ally] by the United States Department of Health and Human Services[,
effective July 1 of each year].
(39) Predominantly-WIC vendor--A vendor outlet that has,
or expects to have:
(A) WIC food sales that exceed sales of foods pur-
chased with benets issued by the Food Stamp Program; or
(B) WIC food sales that exceed 50% of the outlet’s total
sales of foods that are eligible for purchase using benets issued by the
Food Stamp Program.
(40) [(38)] Pregnant woman--A woman determined to
have one or more embryos or fetuses in utero.
(41) [(39)] Price region--One or more geographic areas
such as counties or zip codes with reasonably similar pricing of WIC-
authorized foods grouped together for establishing vendor comparison
groupings. Such areas may or may not be contiguous.
(42) Primary contract brand infant formula--The specic
infant formula for which manufacturers submit a bid to a State agency
in response to a rebate solicitation under 42 United States Code, §1786,
and for which a contract is awarded by the State agency as a result of
that bid.
(43) [(40)] Proxy--Any person 16 years of age or older des-
ignated by a woman participant, or by a parent, guardian, or caretaker
of an infant or child participant, to obtain and transact food instruments
or to obtain supplemental foods on behalf of a participant. In certain
circumstances, a proxy may be appointed by the state agency to trans-
act food instruments for an infant, child, or participant under age 18
who is subject to disqualication but who would be at nutritional risk
if benets were terminated.
(44) [(41)] Regulations--United States Department of
Agriculture regulations, 7 CFR Part 246.
(45) [(42)] Separate economic unit--A group of individu-
als who indicate that they have a source of income adequate to sustain
the unit and usually purchase and prepare food separately from other
individuals dwelling in the same household, or a group of individuals
who intend to purchase and prepare food separately from other indi-
viduals dwelling in the same household after being certied as eligible
to receive benets from the WIC Program.
(46) [(43)] Shelf price--The price normally charged all
customers by a vendor for an item sold by the vendor.
(47) [(44)] State agency--The Department of State Health
Services [Texas Department of Health] Heal in its role as administrator
of the WIC Program.
(48) [(45)] Supplemental foods--Those foods containing
nutrients determined by nutritional research to be lacking in the diets
of [to be benecial for] pregnant, breastfeeding, or postpartum women,
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infants, and children and foods that promote the health of the popula-
tion served by the WIC Program as indicated by relevant nutrition sci-
ence, public health concerns, and cultural eating patterns as prescribed
by the United States Secretary of Agriculture.
(49) [(46)] United States Department of Agriculture
(USDA)--The federal agency which funds the WIC Program.
(50) Vendor--A sole proprietorship, partnership, coopera-
tive association, corporation, or other business entity operating one or
more stores authorized by the state agency to provide authorized sup-
plemental foods to participants under a retail food delivery system.
(51) [(47)] Vendor account--A vendor approved by the
state agency with one or more vendor outlets.
(52) [(48)] Vendor agreement--The formal and legally
binding agreement between the Department of State Health Services
[Texas Department of Health] and a vendor authorized to accept and
redeem WIC Program food instruments and that may include one or
more authorized store locations under the same agreement.
(53) [(49)]Vendor band--A comparison group of WIC Pro-
gram vendors based on similar characteristics such as monthly WIC
sales volume for each [account or] outlet, store size, location, number
of checkout lanes, or store type.
(54) [(50)] Vendor competitive pricing--The process of
comparing a vendor outlet’s average costs of [the cost of a standard]
WIC Program food packages [package] for a woman, infant, and/or
[or] child to the average food package costs [at an outlet to the cost
of an average standard food package] for the price region assigned
by the state agency [where the vendor is located. Vendor accounts or
outlets with similar characteristics are compared within the same price
region].
(55) [(51)] Vendor interactive training--A training session
for vendors that includes a contemporaneous opportunity for questions
and answers.
(56) [(52)] Vendor outlet--An individual store which oper-
ates and transacts WIC food instruments at a xed location recognized
by the U.S. postal system as an address, has an electric utility hook-up,
is a store structure situated on a cement or pier-and-beam foundation,
is not used simultaneously as a residence, has a minimum business area
of 500 square feet, has clearly identifying signage that matches the ven-
dor outlet name listed on the WIC Vendor Prole Application, and is
walk-in accessible directly from the street or parking lot.
(57) [(53)] Verbal abuse--The verbal threat of physical
abuse of local agency, state agency or vendor staff by a participant or
a parent, guardian, client-designated proxy, state agency-appointed
proxy, or caretaker of a participant. Rude, vulgar, or generally abusive
language is not verbal abuse.
[(54) WIC-only store--A vendor outlet that primarily trans-
acts WIC food instruments or transacts WIC food instruments totaling
a sales volume greater than its Food Stamp Program sales volume or is
not authorized by the Food Stamp Program.]
(58) [(55)] WIC program--The Special Supplemental Nu-
trition Program for Women, Infants, and Children (WIC) authorized by
the Child Nutrition Act of 1966, §17, as amended.
(59) [(56)] WIC Vendor Prole Application--A form
which includes demographic, nancial, and other descriptive informa-
tion for each vendor outlet.
§31.22. Recipient Eligibility Requirements.
(a) An individual shall be eligible to receive services when the
individual receives local agency approval after meeting all of the fol-
lowing requirements.
(1) - (2) (No change.)
(3) Meet the income requirements as follows:
(A) (No change.)
(B) Applicants shall provide documentation of the
amount of current income received by each member of the family
or separate economic unit within a family at each certication and
subsequent certication as authorized by federal WIC regulations at 7
CFR §246.7 [except as provided in this subsection].
[(C) Income includes the following:]
[(i) wages, salary, commissions, or fees;]
[(ii) net income from farm and non-farm self-em-
ployment;]
[(iii) Social Security benets;]
[(iv) dividends or interest on savings or bonds, to in-
clude interest on certicates of deposit (CD) and Individual Retirement
Accounts (IRA), income from estates or trusts, or net rental income;]
[(v) public assistance or welfare payments;]
[(vi) unemployment compensation;]
[(vii) government civilian employee or military re-
tirement or pensions, or veterans’ payments;]
[(viii) private pensions or annuities;]
[(ix) alimony or child support payments;]
[(x) regular contributions from persons not living in
the household;]
[(xi) net royalties;]
[(xii) lump sum payments which are considered as
"new money" received in the last 12 months would include but are not
limited to gifts, inheritances, lottery winnings, worker’s compensation
for lost income, and severance pay;]
[(xiii) student nancial assistance, such as grants
and scholarships, except those grants and scholarships excluded as
income as listed in this section;]
[(xiv) capital gains and interest earned on the sale
amount. If there was a loss on the sale, the amount of interest earned
on the sale amount is counted as income. This applies only to capital
gains and losses within the past 12 months. Gains from any sale prior
to last 12 months shall be computed according to clause (iv) of this
subparagraph; and]
[(xv) other cash income, which includes, but is not
limited to, cash amounts received or withdrawn from any source in-
cluding savings, investments, trust accounts and other resources which
are readily available to the family.]
[(D) Exclusions from income include, but are not lim-
ited to, the following:]
[(i) any basic allowance for quarters received by
military personnel residing off military installations;]
[(ii) the value of inkind housing and other inkind
benets, including, but not limited to, the employer-paid or union-paid
portion of health insurance premiums or other employee fringe bene-
ts, food, or housing received in lieu of wages;]
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[(iii) lump sum payments classied as "reimburse-
ment," such as monies received from insurance companies for loss or
damage to real or personal property, such as a home or auto, and pay-
ments received from a third party to pay for a specic expense such as
medical bills resulting from accident or injury;]
[(iv) operating expenses for those individuals who
are self-employed. For farm income, operating expenses include, but
are not limited to, cost of feed, fertilizer, seed, and other farming sup-
plies; cash wages paid to farmhands; depreciation; cash rent; interest
on farm mortgages; farm building repairs; and property taxes (but not
state and federal income taxes). For nonfarm self-employed persons,
operating expenses include, but are not limited to, the cost of goods pur-
chased, rent, heat, utilities, depreciation, wages and salaries paid, and
business taxes (but not personal income taxes). Applicants shall com-
plete a WIC Program afdavit or provide written business records;]
[(v) loans, such as bank loans, which are temporarily
available but must be repaid;]
[(vi) payments or benets provided under certain
federal programs or acts which must be excluded by federal law
include, but are not limited to the following: reimbursements from
the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970; any payment to volunteers under Title I (VISTA
and others) and Title II (RSVP, foster grandparents, and others) of
the Domestic Volunteer Service Act of 1973, to the extent excluded
by that Act; payment to volunteers under the Small Business Act
(SCORE and ACE), §8(b)(1)(B); income derived from certain sub-
marginal land of the United States which is held in trust for certain
Indian tribes; payments received under the Job Training Partnership
Act; income derived from the disposition of funds to the Grand River
Band of Ottawa Indians; payments received under the Alaska Native
Claims Settlement Act; the value of assistance to children or their
families under the National School Lunch Act, as amended; the Child
Nutrition Act of 1966; and the Food Stamp Act of 1977; payments by
the Indian Claims Commission to the Confederated Tribes and Bands
of the Yakima Indian Nation or the Apache Tribe of the Mescalero
Reservation; payments to the Passamaquoddy Tribe and Penobscot
Nation or any of their members received pursuant to the Maine Indian
Claims Settlement Act of 1980; payments under the Low-Income
Home Energy Assistance Act, as amended; student nancial assis-
tance received from any program funded in whole or part under Title
IV of the Higher Education Act of 1965, including the Pell Grant,
Supplemental Educational Opportunity Grant, State Student Incentive
Grants, National Direct Student Loan, PLUS, College Work Study,
and Byrd Honor Scholarship programs, including any assistance
received from these programs used for tuition and fees, the costs for
rental or purchase of any equipment, materials, or supplies required of
all students in the same course of study, and an allowance for books,
supplies, transportation, and miscellaneous personal expenses for a
student attending a higher education institution on at least a half-time
basis, as determined by the institution, but not including room and
board and dependent care expenses; payments under the Disaster
Relief Act of 1974, as amended by the Disaster Relief and Emergency
Assistance Amendments of 1989; payments received under the Carl D.
Perkins Vocational Education Act, as amended by the Carl D. Perkins
Vocational and Applied Technology Educational Act Amendments
of 1990; payments pursuant to the Agent Orange Compensation
Exclusion Act; payments received for Wartime Relocation of Civilians
under the Civil Liberties Act of 1988; value of any child care payments
made under the Social Security Act, §402(g)(1)(E), as amended by
the Family Support Act; value of any "at-risk" block grant child care
payments made under Public Law 101-508, §5081; value of any child
care provided or paid for under the Child Care and Development
Block Grant Act, as amended; mandatory salary reduction amount
for military service personnel which is used to fund the Veteran’s
Educational Assistance Act of 1984 (GI Bill), as amended; payments
received under the Old Age Assistance Claims Settlement Act, except
for per capita shares in excess of $2000; payments received under
the Cranston-Gonzales National Affordable Housing Act, unless the
income of the family equals or exceeds 80% of the median income
of the area; payments received under the Housing and Community
Development Act of 1987; unless the income of the family increases
at any time to not less than 50% of the median income of the area;
payments received under the Sac and Fox Indian claims agreement;
payments received under the Judgment Award Authorization Act,
as amended; payments for the relocation assistance of members of
Navajo and Hopi Tribes; payments to the Turtle Mountain Band of
Chippewas (Arizona); payments to the Blackfeet, Grosventre, and
Assiniboine tribes (Montana) and the Papago (Arizona); payments
to the Assiniboine Tribe of the Fort Belknap Indian community and
the Assiniboine Tribe of the Fort Peck Indian Reservation (Montana);
payments to the Red Lake Band of Chippewas; payments received un-
der the Saginaw Chippewas Indian Tribe of Michigan Distribution of
Judgment Funds Act; and payments to the Chippewas of Mississippi.]
(C) [(E)] Acceptable documentation of income are:
check stubs stating current earnings; United States Internal Revenue
Service form W-2 if less than 90 days old at the time of application and
if reective of current income; a signed statement from the employer;
completion of WIC Program afdavit allowed in specic circum-
stances such as for homeless or those with no income; completion of
WIC Program afdavit for self-employed individuals with no business
accounting records or who are paid in cash and whose employer
will not provide documentation of income; bankbook, if reective
of current income; current federal tax records; income receipt book
or other accounting records if self-employed; foster child placement
letter; other documentation which the local agency requests to use and
which has been approved by the state agency; and the placement letter
from the welfare agency legally responsible for a foster child.
(i) Only one document no more than 60 days old
which accurately reects the applicant’s income from each source is
required, [such as one check stub for each source of income as long as
the document is no older than 60 days] unless the applicant only re-
ceives such documentation annually, such as a Social Security Award
letter.
(ii) Instream migrant farmworkers and their families
are required to provide documentation of meeting the income require-
ments only once every 12 months.
(D) [(F)] Certain applicants shall be deemed adjunc-
tively income eligible as follows.
(i) Applicants who are fully eligible to receive Food
Stamps benets or who are fully eligible or presumptively eligible to
receive Temporary Assistance to Needy Families benets or Medicaid
benets.
(ii) Applicants who are members of families in
which one other member is fully eligible or presumptively eligible to
receive Temporary Assistance to Needy Families benets.
(iii) Applicants who are members of families in
which a pregnant woman or infant is fully eligible or presumptively
eligible to receive Medicaid benets.
(iv) Applicants shall provide documentation from
one of the following categories as proof of their status as [an applicant
who is] adjunctively income eligible: [as follows.]
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(I) The applicant shall provide written documen-
tation from the other benet program which shows current eligibility
in the benet program at the time of application to the WIC Program.
(II) The applicant may grant permission for the
local agency to conduct a phone or computer on-line verication from
the benet program on behalf of the client when the local agency has
the capability to do so.
(v) Applicants eligible to receive Food Stamp bene-
ts shall provide documentation that the applicant himself or herself is
fully eligible to receive such benets.
(vi) Applicants applying as adjunctively income el-
igible based on receipt of Food Stamps by a family member as head of
household shall provide documentation that the person named as head
of household for Food Stamps purposes is a member of the applicant’s
family and is fully eligible to receive such benets.
(vii) Applicants eligible to receive Temporary As-
sistance to Needy Families or Medicaid shall provide documentation
that the applicant himself or herself is fully or presumptively eligible
to receive such benets.
(viii) Applicants applying as adjunctively income
eligible based on a family member’s eligibility to receive Temporary
Assistance to Needy Families or Medicaid shall provide documen-
tation of the family member’s receipt of such benets and that the
recipient is a member of the applicant’s family.
(ix) Applicants eligible for adjunctive income eligi-
bility shall verbally declare their total gross family income or net in-
come if self-employed.
(E) [(G)] Income eligibility shall be based on the total
income of the family.
(F) [(H)] When determining an applicant’s income el-
igibility for WIC Program services, the local agency shall determine
the size of the applicant’s family as follows:
(i) All family members shall be counted except for
individuals who qualify as a member of a separate economic unit.
(I) A pregnant woman shall be counted as more
than one person according to the number of children she expects to
give birth to. If she is expecting one child, she shall be counted as
two individuals; if she is expecting twins, she shall be counted as three
individuals and so on.
(II) A foster child shall be considered a separate
family of one.
(ii) Persons temporarily absent from the family may
be counted if the following circumstances exist:
(I) other members still consider the family to be
the principal residence of the absent member;
(II) the absence does not exceed six months;
(III) the absence is for a purpose such as school,
training, employment, hospitalization, or institutionalization; and
(IV) the absent member continues to exercise
customary family responsibilities such as income, planning, or physi-
cal care.
(G) [(I)] Some individuals may qualify as a separate
economic unit as an exception if the unit has an adequate source of in-
come and usually purchases and prepares food separately from other
persons who live in the same dwelling or the unit intends after certi-
cation to purchase and prepare food separately from other persons who
live in the same dwelling. The following shall not be certied as a sep-
arate economic unit:
(i) minor children who live with their parent or par-
ents;
(ii) a child under age 18 who lives with family mem-
bers who serve as managing conservators and provide more than half
of the child’s support, and the family members state that the child is
under parental control;
(iii) spouses; or
(iv) two people who live together and represent
themselves to the community as husband and wife.
(H) [(J)] Individuals who have been determined eligi-
ble for WIC Program services are not required to report changes in
income during certication periods.
(i) The local agency has no responsibility to monitor
the continued income eligibility of the participant during the certica-
tion period.
(ii) If the local agency becomes aware of changes in
income during a certication period, the participant shall be reassessed
for income eligibility under the rules for determining income eligibility.
(4) - (6) (No change.)
(b) Citizenship is not a requirement for eligibility.
[(1) As long as the local agency has caseload openings, in-
dividuals who qualify for WIC Program services shall be served with-
out regard to citizenship status.]
[(2) No individual’s participation in the WIC Program may
be terminated because the individual is suspected as or known to be an
undocumented alien.]
[(3) WIC Program condentiality requirements apply to all
applicants and participants regardless of their citizenship status.]
§31.23. Recipients of Supplemental Food Benets.
(a) - (d) (No change.)
[(e) Not more than one month’s supplemental food benets
may be issued to a proxy.]
(e) [(f)] Proxies of participants residing in a homeless facil-
ity, temporary shelter, or institution may [shall not] pick up and re-
deem supplemental food benets for all WIC Program participants in
their respective homeless facilities, temporary shelters, or institutions
[or transact the food instruments in bulk. The proxy may act on the
behalf of only one certied family]. The state and local agencies shall
ensure that adult participants are allowed to participate in the process
of picking up and transacting food instruments to the greatest extent
possible, within the institutional framework, so that they are aware of
the foods prescribed for them as well as the intended benets of such
foods.
(f) [(g)] Recipients of supplemental food benets shall sign
the WIC Program Supplemental Information Form prior to receiving
such benets.
(g) [(h)] Recipients of supplemental food benets shall pro-
vide identication at each issuance of food benets.
(h) Recipients of supplemental food benets shall receive their
benets at the same time as they receive notication of eligibility for
participation in the program.
§31.25. Participant Certication Periods.
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(a) An applicant who [After eligibility] has been determined
eligible [, applicants] shall be enrolled and certied to receive WIC
Program benets as [for a] specied in this section [length of time]. The
certication period shall begin on the date the applicant is determined
eligible.
(b) - (g) (No change.)
§31.26. Notication to Applicants of Ineligibility.
(a) (No change.)
[(b) When ineligibility is determined at the time of the cer-
tication determination visit, the applicant or parent, caretaker, or
guardian applying on behalf of an infant or child shall be notied at
that time in person.]
[(c) When ineligibility is determined after the certication de-
termination visit, the applicant, participant, or parent, caretaker, or
guardian of a participant shall be notied by mail.]
(b) [(d)] The notication shall inform the applicant or parent,
caretaker, or guardian of a participant that he or she has a right to a fair
hearing.
§31.27. Notication to Each Participant [Participants] of Certica-
tion Expiration.
(a) - (b) (No change.)
§31.28. Notication to Each Participant [Participants] of Termina-
tion of Certication.
(a) - (c) (No change.)
§31.29. Applicant and Participant Rights.
(a) (No change.)
(b) At the time of denial of participation or disqualication
from the WIC Program, each individual shall be informed in writing
of the right to a fair hearing and of the method by which a fair hearing
may be requested.
(1) Any individual has the right to appeal a state agency or
local agency action which results in the individual’s denial of partici-
pation in [or suspension] or termination from the WIC Program or the
assessment of an administrative claim against the individual for repay-
ment of the cash value of improperly issued benets.
(2) (No change.)
(3) The oral or written request shall be made within 60 days
of the date the state agency mails or gives the applicant or participant
the written notice of adverse action [of denial of participation in or
suspension or termination from the WIC Program or the assessment
of a claim against the individual for repayment of the cash value of
improperly issued benets].
(4) - (5) (No change.)
(6) The hearing shall be scheduled within three weeks from
the date the request is received. [The state agency shall provide written
notice of the time and place of the hearing and an explanation of the
hearing procedure to the appellant at least ten days prior to the hearing.]
(7) The convenience of the appellant will be considered [of
prime consideration] in the selection of the time and place of the hear-
ing.
(8) - (15) (No change.)
(c) (No change.)
§31.30. Participant Fraud and Abuse.
(a) (No change.)
(b) If [In all cases where it is found by] the state agency or
the Ofce of the Inspector General, Health and Human Services Com-
mission, determines that a participant or parent, guardian, client-des-
ignated proxy, state agency-appointed proxy, or caretaker of a partici-
pant has [unlawfully] received benets unlawfully due to WIC Program
abuse, including but not limited to dual participation, the state agency
may [has the option to] refer the matter for criminal prosecution.
(c) Program violations means any intentional act of an appli-
cant, [a] participant, parent, guardian or caretaker of an infant or child
applicant or participant, client-designated proxy, or state agency-des-
ignated proxy that violates Federal or State statutes, regulations, rules,
policies or procedures governing the WIC Program. Violations in-
clude, but are not limited to, intentionally making a false or misleading
statement; intentionally misrepresenting, concealing, or withholding
facts to obtain benets; exchanging food instruments or food for cash,
credit, non-food items, or unauthorized foods, including foods in ex-
cess of that authorized; threatening to harm or physically harming local
agency, vendor or state agency staff; and simultaneous participation in
the Program in one or more than one WIC clinic or participation in
the Commodity Supplemental Food Program during the same period
of time.
(d) (No change.)
(e) Upon a nal determination by the Ofce of the Inspector
General, Health and Human Services Commission, [department’s Of-
ce of Criminal Investigations] that a program violation has occurred
and that nal disposition of any criminal prosecution has occurred, the
following mandatory disqualications shall apply.
(1) (No change.)
(2) For an offense where a participant illegally received
benets at more than one WIC ofce and the state agency or the Of-
ce of the Inspector General, Health and Human Services Commission,
assesses a claim for such dual participation, the participant shall be dis-
qualied for one year.
(3) When the state agency or the Ofce of the Inspector
General, Health and Human Services Commission, assesses a second
or subsequent claim of any amount, the participant shall be disqualied
for one year.
(f) Upon a nal determination by the Ofce of Inspector Gen-
eral, Health and Human Services Commission, [department’s Ofce
of Criminal Investigations] that a program violation has occurred that
[which] does not warrant a one year mandatory disqualication [has
occurred] and no appeals from [nal disposition of] any criminal pros-
ecution remain [has occurred], the following sanctions shall apply.
(1) - (6) (No change.)
(g) Exceptions to disqualication:
(1) The state agency or the Ofce of Inspector General,
Health and Human Services Commission, may decide not to impose a
disqualication if, for violations which resulted in a claim assessed by
the state agency against the participant, parent, guardian, client desig-
nated proxy, state agency-appointed proxy, or caretaker of a participant,
full restitution is made within 30 days of receipt of a letter demanding
repayment or a repayment schedule is agreed on.
(2) (No change.)
(3) [At the recommendation of the local agency’s compe-
tent professional authority, the] The state agency may issue a waiver
to appoint a person as a special proxy to transact food instruments and
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receive nutrition education for an infant, child, or participant under age
18 when the infant, child, or participant under age 18 will incur a seri-
ous health risk from the suspension of benets.
(h) The state agency or the Ofce of the Inspector General,
Health and Human Services Commission, shall attempt to recover, in
cash, the value of the benets received by a participant or the par-
ent, guardian, client-designated proxy, state agency-appointed proxy
or caretaker of a participant as a result of participant abuse.
(1) The state agency or the Ofce of the Inspector General,
Health and Human Services Commission, shall determine the amount
of the benets improperly received by a participant through an inde-
pendent review of local agency records and such other procedures as
the state agency considers necessary under the specic circumstances.
(2) (No change.)
(3) In cases involving an administrative claim but no crim-
inal prosecution, the Ofce of the Inspector General, Health and Hu-
man Services Commission, [state agency] shall notify the participant or
parent, caretaker, or guardian of a participant in writing that a nancial
claim has been established and shall request repayment of an amount
equal to the value of the benets improperly received. The written noti-
cation shall include the reasons for the claim, the value of the benets
improperly received, [and] the participant’s right to a fair hearing, and
shall state that the participant or parent, caretaker, or guardian of a par-
ticipant may be subject to disqualication.
(i) (No change.)
§31.31. Selection of a Local Agency as a WIC Provider.
(a) (No change.)
(b) The state agency shall establish an afrmative action plan
each year to rank order each county’s relative need for WIC Program
services based on the total number of potentially eligible persons in
each county.
[(1) The following criteria shall be used to rank each
county.]
[(A) Estimates of the proportion of infants below 185%
of the federal income guidelines by ethnic group; and]
[(B) Total live births for each county and ethnic group
for the previous ve years.]
[(2) The afrmative action plan shall be used to identify the
top one-third of Texas counties (1 through 85) as high priority due to
their status as having the most unserved potentially eligible persons.]
[(3) The most needy one-third of Texas counties shall be
designated as targets for the most extensive outreach efforts by the state
agency when soliciting for local agencies.]
[(A) If no local agency has applied to provide services,
the state agency shall publish a notice in the media of that area to solicit
applications from other potential agencies.]
[(i) The state agency shall include in the notice a
brief explanation of the program, a description of the priority system,
and a request that interested local agencies notify the state agency of
their interest within 30 days.]
[(ii) The state agency shall also contact all potential
agencies in the area to ensure they are aware of the opportunity to apply
for selection as a local agency.]
[(B) If no local agency which meets the criteria for rst
priority expresses an interest, the state agency may consider applica-
tions from agencies in the lower priorities.]
[(C) The state agency shall fund new local agencies in
conformance with the sequential ranking of the afrmative action plan
and the local agency priority system.]
(c) All WIC Program initiation and expansion shall be exe-
cuted utilizing a request for proposal (RFP) in accordance with state
agency policy, state law, USDA Food and Nutrition Services Instruc-
tion 802-1, and the state agency’s approved afrmative action plan [,
and 10 Texas Administrative Code, Chapter 199, Electronic Business
Daily,] under one of the following conditions:
(1) - (2) (No change.)
(3) a state agency health services region [Public Health Re-
gion] wishes to transfer direct WIC Program services to a local agency;
or
(4) (No change.)
(d) The state agency shall evaluate proposals to serve as a WIC
Program local agency submitted in response to an RFP. [according to
the following criteria:]
[(1) the ranking of the applying agency in the established
priority system;]
[(2) the need for additional WIC Program services in the
geographic area based upon review of the number of current partici-
pants by priority and the total number who receive services in compar-
ison to the total number of potential eligible participants in an area, and
the local agency applicant’s estimate of the number to be served;]
[(3) the clinic locations proposed in an application relative
to the existing WIC Program local agency clinics operated by other
WIC Program authorized local agencies;]
[(4) overall estimated costs of operating the new local
agency in comparison to the estimated revenue available to cover local
agency costs;]
[(5) the stafng pattern of the local agency to support WIC
Program services proposed by the applying local agency;]
[(6) planned hours of operation to include extended clinic
hours which are dened as weekends and outside of traditional hours
of 8:00 a.m. to 5:00 p.m., Monday through Friday;]
[(7) the availability of other medical services through the
applicant agency or by referral; and]
[(8) specic application criteria in the request for pro-
posal.]
(e) The state agency shall advise respondent agencies of the
status of their applications to provide WIC Program services in accor-
dance with the schedule of events in the public notice and the RFP. [At
a minimum, the schedule of events shall provide for written notica-
tion of approval or disapproval to the applicant agencies within 30 days
of the closing date for acceptance of responses to the RFP.]
(f) (No change.)
[(g) When a local agency submits an incomplete application
for participation either unsolicited or at the request of the state agency
as a result of an emergency situation, the state agency shall notify the
applicant within 15 days of the receipt of the incomplete application
of the additional information needed. The state agency shall notify the
applicant agency in writing within 30 days of receipt of a complete
application of the approval or disapproval of the application.]
§31.32. Selection of Vendors for WIC Initial Authorization for Par-
ticipation.
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(a) Except as provided by subsection (e) of this section, the
state agency shall evaluate an application for participation as a vendor
only upon receipt and verication of the following:
(1) a written request for evaluation, which must contain at
a minimum, the store name, physical address, name of a contact person,
and a phone number at which the contact person can be reached;
(2) a valid Food Stamp Program authorization number for
the applicant vendor outlet that the vendor agrees to maintain through-
out the period of the agreement with the state agency, unless the vendor
declares in writing its intent to provide no WIC-authorized foods other
than exempt infant formula; and
(3) a written declaration signed by the applicant or the ap-
plicant’s authorized representative stating the percentage of total food
sales the applicant expects to derive from redemption of WIC food in-
struments. As used in this paragraph, "total food sales" is dened as
the sale of all foods that can be purchased with benets issued by the
Food Stamp Program.
(b) [(a)] A representative from the state agency or the nearest
local agency shall perform an on-site evaluation of a vendor outlet ap-
plying for authorization to redeem WIC food instruments.
(1) The state or local agency representative shall complete
a vendor evaluation form during the on-site visit to the vendor outlet
indicating vendor type and size, the type of WIC-authorized foods in
stock and their shelf prices , if WIC food products are stocked and
available for sale, and whether or not the outlet is a full-line grocery
store. The state or local agency representative shall document on the
Non-WIC Staple Foods Group Availability form the quantity of foods
intended to be offered for sale in the following four food groups: meat,
poultry, or sh; breads or cereals; fruits or vegetables; and dairy.
(2) The state or local agency representative shall recom-
mend approval or disapproval of the vendor’s application based on the
observations during the [store] visit to the outlet.
(3) An outlet [The owner or manager of a store] representa-
tive shall have the opportunity to review the information on the vendor
evaluation form and shall sign the form to acknowledge accuracy of
shelf prices listed at the time of the evaluation. The evaluator shall
provide a copy of the form, including the date, local agency number,
and the name of the evaluator, to the vendor at the time of the on-site
[in-store] evaluation.
(4) If a representative from the state or local agency visits
a vendor outlet to conduct the required on-site evaluation at the time
previously agreed upon, and outlet cannot be evaluated at that time, the
vendor shall be deemed to have failed the evaluation, and the vendor
shall not be authorized.
(c) [(b)] The state agency shall approve [base its decision to
authorize] a vendor’s initial authorization application upon compliance
with [vendor on] the following criteria:
(1) The vendor has a current Food Stamp Program autho-
rization and is in good standing.
(2) The vendor has submitted the declaration required un-
der subsection (a)(3) of this section, and the outlet offers for sale non-
WIC food items that include meat, poultry, or sh; vegetables or fruits;
breads or cereals; and dairy as observed during the on-site evaluation.
(3) [(1)] The vendor’s shelf prices for approved WIC foods
in stock are competitive for the price region.
(4) [(2)] The vendor has sufcient quantities of authorized
milk, evaporated milk, cheese, cereal, contract infant formula, contract
infant cereal, eggs, peanut butter, and dried beans.
(A) A vendor that elects [pharmacy may elect] to pro-
vide only exempt infant formula or medical foods: [the designated con-
tract milk and soy formulas and special formulas.]
(i) shall not be authorized to redeem WIC food in-
struments for other WIC-authorized foods, including primary contract
brand infant formula; and
(ii) shall not be required to submit a valid Food
Stamp Program authorization.
(B) A vendor may elect not to provide infant formula.
(C) A pharmacy that elects to provide only exempt in-
fant formula or medical foods shall not be designated a predominantly-
WIC vendor.
(D) [(C)] For vendors who elect to provide all autho-
rized foods, the following amounts of each food type shall constitute
sufcient quantities:
(i) a total of at least 108 ounces of adult cereal, in-
cluding 36 ounces each of at least three of the following types of cereal:
oat, corn, wheat, rice, and multi-grain;
(ii) at least six dozen Grade A or AA large, medium,
or small size eggs;
(iii) a total of at least 18 containers of juice, includ-
ing at least two varieties of juice in 46-ounce uid cans and/or 12-ounce
frozen cans;
(iv) a total of at least six pounds of cheese;
(v) a total of at least 13.5 [nine] gallons of milk,
some of which must be available in one-half gallon containers and that
includes whole milk and at least two of the following types of milk:
low-fat, fat-free, and buttermilk;
(vi) at least three one-pound bags of dry beans;
(vii) at least three 18-ounce jars of peanut butter;
(viii) at least eight 12-ounce cans of evaporated
milk;
(ix) at least 31 cans each of milk and [or] soy con-
centrate infant formula (contract brand) and [either] nine [eight] cans
each of milk-based powder formula and [or nine cans of] soy powder
formula (contract brand); and
(x) at least two 8-ounce boxes or one 16-ounce box
of infant cereal.
(5) [(3)] The vendor provides milk in gallon and half-gal-
lon containers and juice in containers of 46-ounce uid or 11.5 or
12-ounce frozen [containers].
(6) [(4)] The vendor’s shelf prices do not exceed the max-
imum prices on WIC food instruments.
(7) [(5)] The recommendation by the state or local agency
representative who conducted the on-site evaluation.
(8) [(6)] The vendor has a retail food operations permit or
food manufacturer’s permit from the applicable city, county, district,
or state health authority.
(9) [(7)] The vendor’s outlet [store] is clean, with fresh
merchandise (no expired food items).
(10) [(8)] The vendor has no apparent conict of interest
with the local agency in the vendor’s service area or with the state
agency.
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(11) [(9)] The vendor has posted prices for food items.
(12) [(10)] If applicable, the vendor’s history of compli-
ance with WIC Program rules, policies, and procedures.
(13) [(11)] The vendor has business integrity as indicated
by a lack of activities during the past six years including fraud, an-
titrust violations, embezzlement, theft, forgery, bribery, falsication or
destruction of records, making false statements, receiving stolen prop-
erty, making false claims, obstruction of justice, or tax evasion.
(14) [(12)] The vendor is not currently disqualied from
the Food Stamp Program or has not been assessed a civil money penalty
for hardship by the Food Stamp Program and the disqualication period
that would otherwise have been imposed by the Food Stamp Program
has not expired unless denying WIC Program authorization would re-
sult in inadequate participant access.
(15) [(13)] The vendor operates and will transact food in-
struments at a xed location [unless a mobile store is necessary to meet
special needs as described in the state agency’s state plan and approved
by USDA].
(16) [(14)] The vendor has participated in vendor interac-
tive training.
(17) [(15)] If a vendor elects to provide infant formula,
the vendor shall, upon request, make available to department inspectors
invoices or receipts documenting purchase of all infant formula directly
from entities listed in subparagraphs (A)-(C) of this paragraph and shall
agree to purchase all formula only from:
(A) food wholesalers currently licensed in Texas in ac-
cordance with the Health and Safety Code, Chapter 431, the Texas
Food, Drug, and Cosmetic Act, and Chapter 229 of this title (relating
to Food and Drug);
(B) food manufacturers registered with the U.S. Food
and Drug Administration; or
(C) retail food stores holding permits in accordance
with the Health and Safety Code, Chapter 437.
(d) [(c)] If the state agency disapproves the application by a
vendor for authorization, the reasons for the disapproval shall be pro-
vided to the vendor in writing.
(e) [(d)] Vendors who apply for authorization who have been
evaluated twice within a six-month period and denied approval both
times shall not be evaluated again until at least six months from the
last evaluation.
(f) [(e)] In the event a vendor purchases or acquires an outlet
[a store location or business which] that was in the process of being
disqualied or which is disqualied from the WIC Program at the time
of acquisition, the vendor’s application for that outlet [store] location
[or business] shall not be considered until the state agency makes a
determination that the sale was a bona de arms-length transaction.
The state agency will make this determination no later than six months
from the date of application. If the state agency determines that the
transfer was not an arms-length transaction, the application shall not
be considered until the disqualication period has been served.
(g) [(f)] If the state agency has disqualied the previous owner
of an outlet [a store location or business] for noncompliance or notied
the previous owner that the outlet [store location or business] has been
disqualied due to noncompliance, a new owner’s application for that
outlet [store location or business] shall not be considered until at least
six months from the expiration date of the previous owner’s last vendor
agreement unless the state agency makes an earlier determination that
the sale was a bona de arms-length transaction.
[(g) The state agency may waive the requirement for an on-site
evaluation when a grocery chain comprising 20 or more outlets autho-
rized to participate in the WIC Program purchases or merges with an-
other chain with 20 or more authorized outlets if the merger or purchase
does not materially change the store’s staff or pricing structure.]
[(h) Upon request, the state agency may provide an applicant
vendor with tentative authorization to redeem WIC food instruments
starting the day the store opens.]
[(1) To obtain tentative authorization, the vendor shall
comply with all of the following criteria:]
[(A) The owner of the applicant store owns ten or more
stores that have been participating in the WIC Program under the cur-
rent ownership for at least the six-month period prior to application for
authorization.]
[(B) For the six month period prior to application for au-
thorization, fewer than 20% of the applicant’s participating stores’ au-
thorizations have been terminated for exceeding the competitive pric-
ing criteria for either the woman/child package or the infant food pack-
age for their respective price regions and vendor bands.]
[(C) None of the participating stores has been disqual-
ied from program participation for two or more months within the
12-month period prior to application for authorization.]
[(D) The applicant store noties the state agency prior
to the ofcial opening date.]
[(E) The applicant store’s manager or assistant manager
acknowledges receipt and understanding of the vendor agreement in-
cluding its attachments, training materials and manuals, the allowable
foods list, and vendor rules and policies.]
[(F) The applicant store’s manager or assistant manager
has scored at least 70% on a written test provided by the state agency
and returned to the state agency no later than ve days prior to the
applicant store’s opening date.]
[(2) If, after evaluation, a store which has received tenta-
tive authorization from the state agency does not meet all authorization
criteria, the store shall be notied of its tentative agreement expiration
date and instructed to discontinue redeeming the WIC Program food
instruments. The state agency shall honor properly redeemed food in-
struments from the opening date until the tentative agreement expira-
tion.]
[(i) On a temporary basis, the state agency may consider and
approve applications from new vendors for the following reasons:]
[(1) the vendor has been authorized to accept Food
Stamps;]
[(2) the disqualication of an existing authorized vendor
in a local agency service area would create inadequate access for WIC
Program participants;]
[(3) a currently-authorized vendor outlet(s) changes own-
ership; or]
[(4) authorization of a new vendor would result in a signif-
icant cost advantage to the WIC Program.]
(h) [(j)] The state agency may deny an outlet’s application
to participate as a vendor if an owner, partner, principal stockholder,
ofcer, director, manager, or operator of the applicant was an owner,
partner, principal stockholder, ofcer, director, manager, or operator
of another vendor outlet, which has been disqualied or which has vi-
olated WIC Program vendor agreement procedures, policies, rules or
regulations.
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(i) [(k)] The state agency may hold an authorized vendor indi-
vidually responsible for previous violations by an owner, partner, man-
ager, or principal stockholder of the vendor when considering renewal
of the vendor’s agreement or future applications for vendor agreements.
(j) [(l)] A history of noncompliance with the WIC Program’s
federal and state statutes and regulations, rules, policies, and proce-
dures shall be considered by the state agency when evaluating an autho-
rized vendor’s application for authorization of new outlets. The state
agency will not authorize new outlets for a vendor where 50% of the
vendor’s outlets are in a disqualication or termination status at the
time of a request to authorize new outlets.
(k) A vendor deemed ineligible for initial authorization to par-
ticipate in the WIC Program due to noncompliance with the require-
ments of subsection (c)(2) of this section may be authorized if the ven-
dor’s participation is needed to address inadequate participant access to
WIC-authorized stores, as determined by the state agency under WIC
Policy WV:03.0.
(1) After the vendor’s rst four months of operations as an
authorized vendor, the state agency shall assess the vendor to deter-
mine whether the vendor’s WIC food sales exceed 50% of sales of all
foods that can be purchased using benets issued by the Food Stamp
Program.
(2) If the vendor’s WIC food sales exceed 50% of sales of
all foods that can be purchased using benets issued by the Food Stamp
Program during the rst four months of operations, the vendor agree-
ment shall be terminated. The vendor shall receive written notication
of the termination at least 15 days prior to the effective date.
(3) Termination of the vendor agreement shall not be held
in abeyance during the pendency of an appeal or hearing.
§31.33. Selection of Vendors for Reauthorization for Participation.
[(a)] Vendors with a current vendor agreement who seek reauthoriza-
tion shall reapply and shall be evaluated for issuance of a subsequent
vendor agreement under WIC Program procedures, policies, rules, and
regulations and shall be reauthorized unless notied in writing by the
state agency at least 15 days before expiration of the vendor agreement.
[(b) Prior to reauthorization, the state agency shall assess and
review the qualications of all vendors to assure that each continues
to meet the WIC Program’s goals. Criteria utilized in assessment and
determination of qualications for reauthorization include, but are not
limited to.]
[(1) Competitive prices for the price region. A vendor’s
prices shall be considered competitive if the combined prices for the
items included in the standard woman/child and/or infant food package
do not exceed 108% of the price region food package averages for the
vendor’s band.]
[(2) Volume of WIC sales. The vendor’s volume of WIC
sales exceeds $300 a month. If monthly sales fall below $300 a month
for three consecutive months prior to the time of the vendor agreement
reauthorization evaluation, the vendor agreement may not be renewed.
If the state agency allows the Vendor Agreement to expire, the state
agency will not consider the vendor’s application to participate for six
months after the expiration of the vendor’s prior Vendor Agreement.]
[(3) Previous compliance with WIC Program procedures,
policies, rules, and regulations. The vendor has satisfactorily complied
with food instrument redemption and submission procedures, policies,
rules, and regulations.]
[(4) Continuing to meet selection criteria. The vendor con-
tinues to meet the selection criteria as stated in 7 CFR Part 246, this
section, and in §31.32 of this title (relating to Selection of Vendors for
WIC Initial Authorization for Participation).]
[(5) Use of the WIC acronym or WIC logo. If the state
agency determines that the vendor failed to comply with the prohibi-
tions on the use of the WIC acronym or WIC logo, after having received
a written warning, the state agency will disqualify the vendor for three
months. The state agency will accept a civil money penalty in lieu of
disqualication.]
[(6) Failure to attend training. The vendor agreement shall
not be renewed if a vendor or vendor representative has not attended a
WIC vendor interactive training within three years from the last date a
representative attended a WIC vendor interactive training.]
[(c) A history of noncompliance with WIC Program proce-
dures, policies, rules, and regulations shall be considered by the state
agency in determining if the vendor is eligible for a subsequent con-
tract.]
[(d) The state agency may allow a vendor’s agreement to ex-
pire and not be renewed if the vendor has a history of noncompliance
with provisions in the vendor agreement or the WIC Program proce-
dures, policies, rules, and/or regulations.]
[(1) Expiration of the vendor agreement is not subject to
appeal.]
[(2) In the event the vendor’s agreement has been allowed
to expire due to previous noncompliance, a vendor’s request for reau-
thorization shall not be considered until at least six months from the
expiration date of the vendor’s last agreement.]
[(e) All vendors must have a retail food operation permit or
food manufacturers’ permit from the applicable city, county, district,
or state health authority.]
§31.34. Calculation and Use of Vendor Competitive Pricing Data.
(a) The state agency shall use the following calculation to de-
termine whether a vendor’s prices are competitive with those of similar
vendors in the price region.
(1) - (6) (No change.)
(7) The state agency may reassign a vendor to an alterna-
tive comparison group when the vendor is a [, such as a high-volume,]
national discount superstore, [or a primarily WIC-only store,] a phar-
macy or vendor that has elected to provide only exempt infant formula,
a predominantly-WIC vendor, a military commissary, a vendor that is
not characteristic of other vendors in the band, a [; when the] vendor
that is the only store in a rural area within the price region, [;] or a
[when the] vendor that is the sole occupant of a band.
(b) (No change.)
§31.35. Vendor Agreement with the State Agency.
(a) (No change.)
(b) A vendor agreement may cover more than one outlet. The
disqualication of one outlet does not affect the authorization of other
outlets covered by the vendor agreement.
(c) The cessation of operations at an authorized vendor outlet
terminates the agreement for that outlet unless:
(1) the vendor seeks to relocate the outlet for reason(s)
beyond the vendor’s control, such as loss of lease or damage to the
premises caused by re, ood, or natural disaster; or
(2) the vendor voluntarily seeks to relocate the outlet to en-
hance the quality or access to services available to WIC clients; and
(3) for any relocation authorized under this subsection:
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(A) the outlet shall be relocated to another address
within the same community;
(B) the vendor shall notify the state agency in advance
of reason(s) for the relocation;
(C) the relocation will not increase the total number of
authorized outlets operated by the vendor;
(D) the new site shall comply with all criteria in §31.32
of this title (relating to Selection of Vendors for WIC Initial Authoriza-
tion for Participation); and
(E) the outlet is not disqualied at the time of the relo-
cation request, or has not received notication of a pending disquali-
cation at any time prior to or after informing the state agency of the
proposed relocation but before the relocation has been completed.
(d) [(b)] A change of ownership of an authorized outlet or ac-
count terminates the agreement between the state agency and the ven-
dor. A change of ownership occurs when all, or substantially all, of the
property or assets of a vendor are acquired by a purchaser in a bona
de arms-length transaction.
(1) In the event a store location/business under previous
ownership was disqualied or is in the process of being disqualied
at the time of acquisition, the new owner’s application for that store
location/business shall not be considered until the state agency makes
a determination that the sale was a bona de arms-length transaction.
The state agency will make this determination no later than six months
from the date of application. If the state agency determines that the
transfer was not a bona de arms-length transaction, the application
shall not be considered until the disqualication has been served.
(2) If the state agency has notied the previous owner that
the vendor’s agreement for a store location/business shall be allowed
to expire, the new vendor’s application for that store location/outlet
shall not be considered until at least six months from the expiration
date of the previous vendor’s last agreement unless the state agency
makes an earlier determination that the sale was a bona de arms-length
transaction.
(3) If a store/location under previous ownership is not dis-
qualied or is not in the process of being disqualied at the time of ac-
quisition, and/or the previous owner has not been notied that the ven-
dor agreement for that store location/business will be allowed to expire,
and the acquiring party is in compliance with the rules, regulations, and
vendor qualication criteria of the WIC Program, the acquiring party
may, upon request, be considered for authorization [authorized] as a
WIC Program vendor.
(A) The applicant vendor must submit a written noti-
cation [afdavit] stating that a change of ownership has been effected
and duly executed by the seller and purchaser or their duly authorized
ofcers or other agents.
(B) The notication [afdavit] shall include, at a min-
imum, the following information and any other information the state
agency deems necessary: name and business address of the seller;
name and business address of the purchaser; WIC vendor account num-
ber and outlet number, if applicable; name(s) and street address(es) of
the outlet location(s); effective date of ownership change; and State of
Texas Comptroller tax number of new owner.
(C) The authorized vendor shall provide the state
agency with written notication prior to the sale, including the date
the outlet being sold will cease to accept WIC food instruments.
(e) [(c)] WIC food instruments redeemed at an applicant store
shall not be paid until the store has been duly authorized, including
completion of an on-site evaluation, with recommended approval by
the local agency, execution of the vendor agreement and vendor prole,
and assignment of an account/outlet number by the state agency.
(f) [(d)] A vendor’s unilateral termination of a vendor agree-
ment after receipt of notication by the state agency of a violation shall
not deprive the state agency of jurisdiction to impose sanctions for WIC
Program violations.
(g) [(e)] The vendor agreement does not constitute a license,
since a vendor does not require the state agency’s approval to engage
in the retail grocery business in Texas and the vendor would not effec-
tively be deprived of this right in the absence of WIC Program autho-
rization.
(1) The vendor agreement conveys no property interest
since federal law does not give rise to a legitimate claim of entitlement
for vendors.
(2) The terms of authorization are established in the vendor
agreement between the state agency and the vendor, and the contractual
relationship ends with the expiration of the vendor agreement.
(3) The state agency as well as ofcers, agents, and em-
ployees of the state agency are not responsible for losses incurred by a
vendor as a result of the expiration of the vendor agreement.
§31.36. The Right of a Vendor or a Local Agency to Appeal.
(a) - (d) (No change.)
(e) The written request of a [A] local agency or vendor must be
received by [shall provide] the state agency [with a written request for
a hearing] within 15 days of the receipt by the local agency or vendor
of the notice of denial or adverse action. The written request shall, at
a minimum, describe the action being appealed. Requests for hearing
may be submitted by facsimile.
(f) - (k) (No change.)
§31.37. Selection of Allowable WIC Program Supplemental [Allow-
able] Foods.
(a) - (k) (No change.)
(l) Additional criteria for each food type are as follows:
(1) Milk. Milk shall be:
(A) (No change.)
(B) whole, low-fat, or fat-free (nonfat) evaporated
cow’s milk fortied with vitamins A and D to meet the federal stan-
dards; and/or
(C) (No change.)
(2) - (5) (No change.)
(6) Beans/Peas/Lentils. Beans, peas, and lentils shall be
dry with the exception of canned beans/peas/lentils [beans] which may
be authorized only for the homeless food package.
(7) - (11) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on November 28,
2005.
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Cathy Campbell
General Counsel
Department of State Health Services
Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 458-7236
25 TAC §31.24
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Department of State Health Services or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
STATUTORY AUTHORITY
The repeal is authorized under Agriculture Code, §15.005, which
authorizes the executive commissioner of the Health and Human
Services Commission to adopt rules necessary for carrying out
the requirements of Chapter 15 concerning the Farmers’ Mar-
ket Nutrition Program. Government Code, §531.0055(e), and
Health and Safety Code, §1001.075, also authorize the execu-
tive commissioner of the Health and Human Services Commis-
sion to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of Chapter 1001, Health and Safety Code.
The proposed repeal affects Health and Safety Code, Chapter
1001; Government Code, Chapter 531; and Agriculture Code,
Chapter 15.
§31.24. Provision of Immunizations to WIC Applicants and Partici-
pants.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of State Health Services
Earliest possible date of adoption: January 8, 2006
For further information, please call: (512) 458-7236
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TITLE 13. CULTURAL RESOURCES
PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION
CHAPTER 1. LIBRARY DEVELOPMENT
SUBCHAPTER C. MINIMUM STANDARDS
FOR ACCREDITATION OF LIBRARIES IN THE
STATE LIBRARY SYSTEM
13 TAC §1.77
The Texas State Library and Archives Commission withdraws
the proposed amendment to §1.77 which appeared in the June
17, 2005, issue of the Texas Register (30 TexReg 3504).





Texas State Library and Archives Commission
Effective date: November 28, 2005
For further information, please call: (512) 463–5459
WITHDRAWN RULES December 9, 2005 30 TexReg 8289
TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 1. TEXAS BOARD OF HEALTH
SUBCHAPTER S. REQUESTS FOR
PROVIDING PUBLIC INFORMATION
25 TAC §1.251
The Executive Commissioner of the Health and Human Services
Commission (commission) on behalf of the Department of State
Health Services (department) adopts amendments to §1.251,
concerning procedures for handling requests for public informa-
tion without changes to the proposed text as published in the
June 17, 2005, issue of the Texas Register (30 TexReg 3531),
and therefore the section will not be republished.
BACKGROUND AND PURPOSE
The section implements procedures for handling public infor-
mation requests under the Public Information Act, Government
Code, Chapter 552.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 1.251 has been reviewed
and the department has determined that reasons for adopting
the section continue to exist because a rule on this subject is
needed.
SECTION-BY-SECTION SUMMARY
The amendment to §1.251(a) provides clarication to the rule
regarding written requests. The amendment to §1.251(d) pro-
vides clarication to the rule regarding how copyright materials
may be copied by the requestor so the department does not vi-
olate any copyright restrictions. An amendment was made to
§1.251(e)(5) in order to do away with the use of remittance en-
velopes and clarify that the requestor must return a copy of the
billing statement when returning the remittance to the depart-
ment. Section 1.251(e)(6) was added to clarify what the depart-
ment may do regarding billings exceeding $100 that are unpaid.
Sections 1.251(e)(7) and (e)(8) were renumbered due to the ad-
dition of §1.251(e)(6).
COMMENTS
The department, on behalf of the commission, did not receive
any comments regarding the proposed rule during the comment
period.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adoption had been reviewed
by legal counsel and found to be within the state agency’s
authority to adopt.
STATUTORY AUTHORITY
The rule is adopted under Government Code, §531.0055, and
Health and Safety Code, §1001.075, which authorize the Exec-
utive Commissioner of the Health and Human Services Commis-
sion to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of Chapter 1001, Health and Safety Code.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: December 12, 2005
Proposal publication date: June 17, 2005
For further information, please call: (512) 458-7111
CHAPTER 37. MATERNAL AND INFANT
HEALTH SERVICES
SUBCHAPTER P. SURVEILLANCE AND
CONTROL OF BIRTH DEFECTS
25 TAC §§37.301 - 37.306
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission) on behalf of the Department
of State Health Services (department) adopts amendments to
§§37.301 - 37.306 concerning the surveillance and control of
birth defects. The amendments to §37.303 and §37.305 are
adopted with changes to the proposed text as published in the
July 1, 2005, issue of the Texas Register (30 TexReg 3812). Sec-
tions 37.301, 37.302, 37.304, and 37.306 are adopted without
changes and, therefore, the sections will not be republished.
BACKGROUND AND PURPOSE
The amendments are necessary to comply with Health and
Safety Code, §87.021, which requires the department to adopt
rules on the operation of the birth defects program; and Health
and Safety Code, §87.022, which requires the department to
ADOPTED RULES December 9, 2005 30 TexReg 8291
adopt rules on how information will be collected and made
available.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 37.301 - 37.306 have
been reviewed and the department has determined that reasons
for adopting the sections continue to exist because rules on this
subject are needed.
In reviewing and amending these rules, the department has
carefully considered the purposes of this program and the
factors the legislature required the department to consider in
Health and Safety Code, §87.021(e). The department nds the
amended rules are the most efcient means of meeting these
legislative mandates.
SECTION-BY-SECTION SUMMARY
Amendments to §§37.301 - 37.306 provide for revisions to clarify
text and delete references to legacy agency names and redun-
dant language. Amendment to §37.303 adds a new denition for
"surveillance" and provides clarication to other denitions. The
new §37.305(b)(4) adds new language to provide guidance for
passive data collection and reporting of Fetal Alcohol Spectrum
Disorders. Amendment to §37.305(d)(2) adds new language to
clarify passive data collection.
DEPARTMENT COMMENTS
The department, on behalf of the commission, did not receive
any public comments concerning the proposal during the com-
ment period. However, the department staff on behalf of the
commission provided comments and the commission has re-
viewed and agrees to the following changes.
Change: Concerning §37.303(14), the department added a
comma after the word "analysis."
Change: Concerning 37.305(b)(4), the department corrected the
terminology "Fetal Alcohol Syndrome Disorders (FASD)" to "Fe-
tal Alcohol Spectrum Disorders (FASD)."
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the adoption has been reviewed
by legal counsel and found to be within the state agencies’
authority to adopt.
STATUTORY AUTHORITY
The amendments are adopted under the Health and Safety
Code, §87.021, which requires the department to adopt rules
on the operation of the birth defects program; §87.022 which
requires the department to adopt rules on how information will
be collected and made available; §87.063 which requires the
department to establish criteria to be used in deciding how
research proposals will be approved; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by the
department and for the administration of Chapter 1001, Health
and Safety Code. Review of the rules implements Government
Code, §2001.039.
§37.303. Denitions.
The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Birth defect--A physical or mental functional decit or
impairment in a human embryo, fetus, or newborn resulting from one
or more genetic or environmental causes.
(2) Birthing center--A place, facility, or institution at which
a woman is scheduled to give birth following a normal, uncompli-
cated pregnancy, but does not include a hospital or the residence of
the woman giving birth.
(3) Case nding--The process used to identify potential
cases for inclusion in the central registry of the program. Potential
cases are obtained through review of medical and health records, logs,
indices, appointment rosters and other records.
(4) Central registry--Cases of birth defects obtained
through the surveillance activity of the program.
(5) Commissioner--The Department of State Health Ser-
vices Commissioner.
(6) Communicable disease--An illness that occurs through
the transmission of an infectious agent or its toxic products from a
reservoir to a susceptible host, either directly, as from an infected per-
son or animal, or indirectly through an intermediate plant or animal
host, a vector, or the inanimate environment.
(7) Department--The Department of State Health Services.
(8) Environmental cause--The sum total of all the condi-
tions and elements that make up the surroundings and inuence the
development of an individual.
(9) Harmful physical agent--A physical phenomenon,
other than a toxic substance, that has or may have carcinogenic, mu-
tagenic, teratogenic, or other harmful effects on humans, and includes
ionizing radiation, X-rays, gamma rays, ultraviolet light, or other
electromagnetic radiation; and acoustical, thermal, or mechanical
vibration.
(10) Health facility--Any of the following types of facility:
(A) a general or special hospital licensed by the depart-
ment under Health and Safety Code, Chapter 241;
(B) a physician-owned or physician-operated clinic;
(C) a publicly or privately funded medical school;
(D) a state hospital maintained and managed by the De-
partment of State Health Services and a state mental retardation facility
maintained and managed by the Department of Aging and Disability
Services;
(E) a genetic evaluation and counseling center;
(F) a public health clinic conducted by a local health
unit, health department, or public health district organized and recog-
nized under Health and Safety Code, Chapter 121;
(G) a physician peer review organization; or
(H) a birthing center.
(11) Health professional--An individual whose:
(A) vocation or profession is directly or indirectly re-
lated to the maintenance of health in another individual; and
(B) duties require a specied amount of formal educa-
tion or training and may require a special examination, certicate, li-
cense, or membership in a regional or national association.
(12) Local health unit--A division of municipal or county
government that provides public health services but does not provide
each service required of a local health department under Health and
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Safety Code, §121.032(a), or of a public health district under Health
and Safety Code, §121.043(a).
(13) Midwife--A person who practices midwifery and has
met the requirements of the standards of the midwifery board.
(14) Surveillance--The systematic collection, analysis, in-
terpretation, and dissemination of health data on an ongoing basis.
(A) Active surveillance--program staff regularly con-
tact or visit data sources to nd and collect data on cases.
(B) Passive surveillance--program receives case reports
from data sources.
(15) Toxic substance--A substance that has or may have
toxic, carcinogenic, mutagenic, teratogenic, or other harmful effects
on humans, and includes a product that contains a toxic substance that
poses or may pose a substantial hazard to human health.
§37.305. Surveillance of Birth Defects: Central Registry.
(a) The central registry shall use a birth defects coding scheme
used by the Centers for Disease Control and Prevention (CDC) of the
United States Public Health Service in their birth defects monitoring
programs.
(b) In order for information related to a child to be included in
the central registry, the following conditions must be met.
(1) The county of occurrence of birth or the mother’s resi-
dence at the time of birth must have been in Texas.
(2) The child must have a structural or genetic birth defect
or other specied outcome that can adversely affect his or her health
and development as dened in subsection (a) of this section.
(3) The defect must be diagnosed prenatally or within one
year after delivery. In certain circumstances (e.g., the diagnosis of fetal
alcohol syndrome, special studies and childhood genetic disorders di-
agnosed after infancy), the upper age limit will be extended to age six.
(4) In addition, reports of Fetal Alcohol Spectrum Disor-
ders (FASD), regardless of the affected person’s age, will be collected
under Health and Safety Code, §87.021(f), of the statute providing for
passive data collection.
(c) A reportable defect as dened in subsection (a) of this sec-
tion occurring in a fetal death or pregnancy termination shall be in-
cluded in the central registry.
(d) Interaction between department staff and staff at facilities
is detailed below:
(1) The chief operating ofcer, administrator, manager, di-
rector, and/or person in charge of each facility or ofce or center shall
appoint one staff member as the contact person for the central registry
surveillance activities. That staff member will coordinate scheduled
visits by central registry staff to review logs, discharge indices and
other case-nding sources, and will be responsible for arranging med-
ical records review visits and providing the needed records at the time
of the scheduled visit.
(2) Potential cases are obtained by department staff
through review of medical and health records, logs, indices, appoint-
ment rosters, and other records. Cases may also be obtained through
passive reporting from health facilities and health professionals.
(3) Central registry staff and the contact individual shall
establish a general schedule of case-nding and record review visits.
This schedule shall take into account the capabilities of the health care
facility in responding to requests, as well as the expected needs of the
central registry workload.
(e) The medical records and other materials provided by the
health care facility shall not be removed from that facility. If copies
are made, registry staff must abide by procedures regarding copier use
agreed upon with each health care facility. All information, either on
paper or in electronic form, which is removed from the health care
facility shall be transported by secure means at all times. Forms, notes,
and other information will be carried in locked brief cases and will be
stored in locked ofces or locked le cabinets.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION






31 TAC §§356.1 - 356.13
The Texas Water Development Board (board) adopts amend-
ments to 31 TAC §§356.1 - 356.10 and new §§356.11 - 356.13,
concerning Groundwater Management, Subchapter A, Ground-
water Management Plan Certication. Sections 356.2, 356.5,
356.6, 356.8, 356.10, 356.12, and 356.13 are adopted with
changes to the proposed text as published in the September 2,
2005, issue of the Texas Register (30 TexReg 5311). Sections
356.1, 356.3, 356.4, 356.7, 356.9, and 356.11 are adopted
without changes and will not be republished.
These amendments and new sections are adopted in order
to conform to the statutory changes of House Bill (HB) 1763,
79th Legislature, Regular Session (2005) and pursuant to the
four-year rule review requirement of Texas Government Code,
§2001.039.
The board renames Subchapter A to Groundwater Management
Plan Approval and amends §356.1 due to the fact that HB
1763 renamed the groundwater management plan certication
process to be an approval process. Therefore, the board
removes the word "certifying" and replaces it with the word
"approving."
The board adds a new denition for the term "administratively
complete." The purpose of this addition is to be consistent with
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HB 1763, which denes when a management plan is adminis-
tratively complete and can be approved by the executive admin-
istrator of the board. This denition is taken from HB 1763. The
board amends the denition for "approved regional water plan."
House Bill 1763 changed the law to remove this term and re-
placed it with "adopted state water plan." To be consistent with
the law, the board amends the term to "adopted state water plan."
The board adds a denition for the term "conict." Under Chap-
ters 16 and 36 of the Water Code, the board has the duty to
resolve conicts between approved groundwater management
plans and the adopted state water plan. In order for the pub-
lic to understand what a conict is and how the board resolves
conicts, the board denes the term "conict." This denition is
consistent with the changes made by HB 1763 and provides clar-
ity on what a conict is. The board adds a denition for "desired
future conditions." House Bill 1763 requires groundwater conser-
vation districts within a groundwater management area to work
together to identify the desired future conditions of the ground-
water resources within their area. Once the desired future con-
ditions are identied, the districts will request the corresponding
values of managed available groundwater from the board. The
board denes the term for clarity and to provide consistency with
HB 1763. The board amends the denition based on public com-
ment to add "water quality" to the denition and to show that the
desired future conditions may change over time. Also based on
public comment, the board adds clarication to the desired fu-
ture conditions denition to state that the desired future condi-
tions must be physically possible individually. The board will not
be able to calculate the managed available groundwater if the
desired future condition is physically impossible (for example,
if the desired future condition states that spring ow should be
maintained at a minimum of 100 cubic feet per second in perpe-
tuity when spring ow has never been above 100 cubic feet per
second). The denition is also revised to state that the desired
future conditions must be physically possible collectively, if differ-
ent desired future conditions are stated for different geographic
areas overlying an aquifer or subdivision of an aquifer. The board
may not be able to calculate managed available groundwater
if geographic areas over the same aquifer or subdivision of an
aquifer have disparate desired future conditions (for example,
if there are two geographic areas next to each other over the
same aquifer but only one has a desired future condition of no
additional drawdowns for perpetuity while the other has a desired
future condition of 50% of the volume of the aquifer remaining af-
ter 50 years, the board will not be able to calculate the managed
available groundwater because the two desired future conditions
are incompatible with each other). Based on public comment,
the board offers the following examples of desired future condi-
tions:
(1) an example based on water levels: On average, water levels
are 100 feet lower than current levels in 50 years.
(2) an example based on water quality: Total dissolved solids
concentrations are not allowed to exceed 1,000 milligrams per
liter in 50 years.
(3) an example based on spring ows: Spring ows are not lower
than 10% of mean values for perpetuity.
(4) an example based on volume: Fifty percent of the water in
the aquifer is remaining after 50 years.
The board adds a denition for the term "discharge." This is
for consistency with HB 1763, which added the term as a re-
quired element of groundwater management plans. The board
adds a denition for the term "inows." This is also to be con-
sistent with HB 1763, which added the term as a required el-
ement of groundwater management plans. The board adds a
denition for the term "managed available groundwater." This
is to be consistent with HB 1763, which added the term as a
required element of groundwater management plans. Based
on public comment, the board moves the denition of "person
with a legally dened interest in groundwater in a district" from
§356.10(a) to §356.2(18) so that it is in the denition section of
the rules. The board removes the denition for the term "pro-
jected water supply." This is to be consistent with HB 1763, which
requires a similar term, "managed available groundwater." The
board, therefore, removes the denition for projected water sup-
ply to avoid confusion. The board amends the denition for the
term "recharge." This is to be consistent with HB 1763, which
dened recharge in a manner different from the board’s previ-
ous rule. The board updates the name of the Texas Natural
Resource Conservation Commission to Texas Commission on
Environmental Quality. Lastly, the board adds a denition for the
term "total aquifer storage." This term is added to be consistent
with HB 1763, which added the term to Chapter 36, Water Code.
The board expands on the statutory denition slightly in order to
clarify how total aquifer storage is calculated, so that the calcu-
lations are consistent across groundwater conservation districts.
The board amends §356.3 for two reasons. First, the board
amends the rule to remove the requirement that a groundwater
management plan be submitted within two years of the creation
of a district and replace it with a requirement to submit the man-
agement plan within three years of creation. This is to be con-
sistent with HB 1763, which amended the law in this manner.
Likewise, the board amends the rule to state that districts must
review and readopt their management plans every ve years to
track the language of HB 1763. The amendment is also for clar-
ity. The board adds references to §356.5 and §356.6 in order
to clarify how the management plans must be submitted to the
board.
The board amends §356.4 to clarify how a groundwater conser-
vation district must share its management plan with regional wa-
ter planning groups. First, the board removes the phrase "For
management plans certied after January 5, 2002," because it
is no longer needed. Second, the board adds the phrase "a copy
of its approved management" before "plan" for clarity. Third,
the board amends the word "consideration" to "use" when dis-
cussing the action of the regional water planning groups to track
the language of HB 1763. Lastly, the board splits the section
into two paragraphs to add a new paragraph (2). This new para-
graph requires the groundwater conservation districts to not only
submit their management plans to the regional water planning
groups within the territory of the district, but also any regional
water planning group identied by the board. The board adds
this requirement because regional water planning groups out-
side of the district may have a water management strategy that
involves groundwater in the district. To ensure proper planning,
the board will identify any regional water planning groups con-
sidering utilizing district groundwater and ask the district to send
a copy of its management plan to that regional water planning
group.
The board amends §356.5. First, the board amends §356.5(a) to
remove language concerning certication of management plans
and administrative completeness. This is to ensure consistency
with HB 1763 and to account for the fact that the board added a
denition for "administratively complete" in §356.2. Second, the
board adds, to §356.5(a), the requirement that districts identify
why a required element of the management plan is omitted. This
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is based on HB 1763, which amended §36.1071, Water Code, to
expand the required elements of a management plan. Section
36.1071(a)(7), Water Code, requires "recharge, enhancement,
rainwater harvesting, precipitation enhancement, or brush con-
trol" to be included in the management plan "where appropriate
and cost-effective." Further, §36.1071(a), Water Code, states the
required elements should be included "where applicable." Cur-
rently, if a management plan omits a required element, it usu-
ally does not state why and the board must assume it is be-
cause the element was not applicable. Due to this ambiguity
and based on the guidance provided by HB 1763, the board
amends §356.5(a) to simply require districts to provide a brief ex-
planation of why a required element of the management plan is
omitted. Based on public comment, the Board also removes the
phrase "as applicable" from §356.5(a)(1) to avoid confusion with
the language added to §356.5(a). The board also adds language
to §356.5(a)(1)(B) in order to clarify what constitutes "waste of
groundwater." The rule now explains the phrase to be "waste of
groundwater through contamination induced by abandoned oil
and gas wells, abandoned water wells, leaking pipelines, and
other sources." This will clarify the requirement and bring con-
sistency to management plans.
The board amends §356.5(a)(1)(G) and adds new
§356.5(a)(1)(H) to track the language of HB 1763. Specically,
these changes mirror the new language in §36.1071(a)(7)
and (8), Water Code. Based on public comment, the board
amends §356.5(a)(1)(H) to make it clear that the management
plan does not need to include the desired future conditions if
these conditions have not been identied pursuant to the joint
planning process of §36.108, Water Code.
Based on public comment, the board amends §356.5(a)(4).
Originally, the board proposed to move the phrase "all specied
in as much detail as possible" to make it clear this phrase ref-
erences the actions, procedures, performance, and avoidance
of the districts, and not their administrative rules. Further, the
board proposed changing the phrase to read "all specied in as
much detail as practicable" to make it clear that reasonableness
is the standard. The board adopts these amendments. How-
ever, public comments objected to the requirement to provide
proposed rules to the board when submitting a groundwater
management plan. House Bill 1763 changed the way districts
adopt rules. The new process includes posting proposed rules
on the Internet. Based on public comment, the board further
amends §356.5(a)(4) to remove the requirement that districts
submit proposed rules and replace with a requirement for the
districts to simply provide the Internet address of any proposed
rules they have at the time they submit their management plans.
The board amends §356.5(a)(5) to be consistent with HB 1763.
Specically, the board rewords §356.5(a)(5) to track the required
management plan elements from §36.1071(e)(3), Water Code.
Based on public comment, the board amends §356.5(a)(5) to
make it clear that the management plan does not need to include
managed available groundwater if the desired future conditions
have not been identied pursuant to the joint planning process
of §36.108, Water Code.
The board amends §356.5(b) to be consistent with HB 1763. Un-
der HB 1763, §36.1071(h), Water Code, was amended to state
that districts may use site-specic information in their manage-
ment plans as long as this information has been provided to the
executive administrator of the board for review and comment be-
fore being used in the plan. The board amends §356.5(b) to be
consistent with this new statutory language.
The board removes §356.5(c) and (d) to be consistent with HB
1763. Under HB 1763, management plans no longer have to
be consistent with regional water plans, so the board simply re-
moves this requirement from the rules and replaces it with new
§356.5(a)(7), which tracks the language of HB 1763. Speci-
cally, the new provision requires the districts to consider the wa-
ter supply needs and water management strategies included in
the adopted state water plan.
The board amends §356.6(a) to be consistent with HB 1763.
Specically, the board removes the language referring to "certi-
cation" and replaces it with "approval." The board also removes
the phrase "administrative completeness" to avoid confusion.
The board added a denition for the term "administratively com-
plete" in §356.2.
The board amends §356.6(a)(1) to require districts to submit one
hard copy and one electronic copy of their management plans.
The board adopts this requirement to save costs. An electronic
copy can be easily routed for review and approval without requir-
ing several hard copies be made at state or local expense.
Based on public comment, the board also amends §356.6(a)(3).
As proposed, this provision required districts to provide a copy
of proposed rules to the board. Under the new rule adoption
process in HB 1763, the districts will place proposed rules on the
Internet. The board amends §356.6(a)(3) to simply require the
districts to provide the Internet address for any proposed rules
at the time the management plan is submitted to the board. The
board retains the requirement of some form of submission of pro-
posed rules because §36.1071(f), Water Code, requires districts
to have administrative rules necessary to implement their man-
agement plans. Often, these rules provide guidance and expla-
nation of the management plans. Therefore, in order to under-
stand the full scope of the management plans, the board requires
the districts to submit one unbound copy of their current rules and
the Internet address for proposed rules at the time of submitting
their management plans for approval. Former §356.6(a)(3) has
been renumbered to §356.6(a)(4).
The board amends §356.6(a)(4) to, rst, renumber it to
§356.6(a)(5) and to make it consistent with HB 1763. Speci-
cally, the board rewords the paragraph to take into account the
new "desired future conditions" requirements of HB 1763. Dis-
tricts will have to show evidence of the desired future conditions
developed under §36.108, Water Code.
The board removes the original §356.6(a)(5), because it is no
longer needed under HB 1763. House Bill 1763 removed the re-
quirement that management plans be consistent with regional
water plans. The board removes this paragraph to take this
into account. Based on public comment, the board amends
§356.6(a)(5) to make it clear that the requirement does not apply
if the desired future conditions have not been identied pursuant
to the joint planning process of §36.108, Water Code.
The board amends §356.6(b) for clarity. The board only has
60 days to review and approve a management plan under
§36.1072, Water Code. This amendment makes it clear that the
60-day review period does not begin until a management plan
has been submitted in accordance with law.
The board amends §356.7. First, the board renames the sec-
tion "Approval" instead of "Certication," to be consistent with
HB 1763. Second, the board amends §356.7(a) for clarity and
to be consistent with HB 1763. Specically, the board amends
§356.7(a) to make it clear that the approval process only be-
gins once a management plan has been properly submitted. The
ADOPTED RULES December 9, 2005 30 TexReg 8295
board also amends the subsection to make it clear that the ap-
proval process applies to amendments and readoptions of man-
agement plans. The board also removes references to "certi-
cation" and replaces them with "approval."
The board amends §356.7(b) to replace "certication" with "ap-
proval" to be consistent with HB 1763.
The board adds new §356.7(c) to be consistent with HB 1763.
Specically, this new subsection merely tracks the language HB
1763 added to §36.1072(e), Water Code, concerning how long
approved management plans remain in effect.
The board amends §356.8(a) to be consistent with HB 1763
by replacing the term "certication" with "approval." The board
makes the same substitution in §356.8(b) and removes the lan-
guage about the board’s action being nal. This is due to HB
1763, which provides an appeal mechanism. Based on public
comment, the board also amends §356.8(a) to add the phrase
"and shall provide a copy of the response to the district" at the
end of the last sentence. This is done to clarify that districts will
receive a copy of any response submitted by the executive ad-
ministrator.
The board adds new §356.8(c) to track the new appeals process
language of HB 1763. Specically, the new subsection tracks
the language added by HB 1763 to §36.1072(f), Water Code,
concerning mediation.
The board amends §356.9. First, the board amends the title of
the section to replace "Certication" with "Approval." Second, the
board amends the section to make it clear that amendments to
the management plan can either be submitted as an addendum
to the current management plan or by highlighting the changes
in the entire management plan. This will make it easier for the
submission and approval of amendments. Lastly, the board re-
moves the language about the approval process and, instead,
simply refers to the process already established in §356.6.
The board amends §356.10(a) to replace the word "certied" with
"approved" to be consistent with HB 1763. The board amends
§356.10(b). Specically, the board removes the phrase "Within
30 days of receiving the petition" to be consistent with HB 1763.
The board also adds the phrase "provide technical assistance
to and" to also be consistent with and track the language of HB
1763. Based on public comment, the board removes the deni-
tion of "person with a legally dened interest in groundwater in a
district" and moves it to §356.2(18) so that it is in the denitions
section of the rules.
The board amends §356.10(c) - (e) and adds new subsection (f)
to track the language of HB 1763 regarding conict resolution.
Specically, the board amends these subsections to track the
language HB 1763 added to §36.1072(g), Water Code.
Based on public comment, the board amends §356.10(d).
Specically, the board makes a grammatical change that has
no impact on the meaning of the rule.
The board adds new §356.11 to be consistent with HB 1763.
Specically, this new language tracks the language HB 1763
added to §36.108(l) - (n), Water Code, regarding a petition
about the reasonableness of the desired future water conditions
of groundwater resources.
The board adds new §356.12 to be consistent with HB 1763.
Specically, this new language tracks the language HB 1763
added to §36.1071(d), Water Code. Based on public com-
ment, the board amends the proposed language to state that
the board shall provide training on basic data collection and
reporting methodology.
Lastly, the board adds new §356.13 to be consistent with HB
1763. Specically, this new language tracks the language HB
1763 added to §36.109, Water Code. Based on public comment,
the board amends the proposed language to state that the ex-
ecutive administrator shall provide districts with a list of formats
for reporting that are acceptable. This will clarify the reporting
format for districts.
The board conducted a hearing on the proposed rules on
September 13, 2005 in Room 1-100, William B. Travis Building,
1701 North Congress Avenue, Austin, Texas. Six attendees
submitted comments during this hearing. The following made
comments to board staff either at the public hearing or in
writing within the prescribed period following the publication
of the proposed rules: Blanco-Pedernales Groundwater Con-
servation District, Emerald Underground Water Conservation
District, Hemphill County Underground Water Conservation
District, High Plains Water District, Irion County Water Conser-
vation District, Lost Pines Groundwater Conservation District,
Mesa Underground Water Conservation District, North Plains
Groundwater Conservation District, Panhandle Groundwater
Conservation District, Rolling Plains Groundwater Conservation
District, South Plains Underground Water Conservation District,
Sterling County Underground Water Conservation District,
Texas Alliance of Groundwater Districts, and WaterTexas.
Blanco-Pedernales Groundwater Conservation District com-
mented that §356.10(d) appears to be in direct conict with
§356.10(f), because §356.10(d) requires the districts to prepare
a revision to the management plan while §356.10(f) says the
district may appeal the decision of the board to a district court
in Travis County. The word "shall" in §356.10(d) should be sub-
stituted with the word "may". This would be more in the spirit of
the legislatively mandated option of the district to disagree with
the board. Or, the board could place a qualier in §356.10(d)
to require the process unless the district opted to appeal, as
provided by §356.10(f). The board makes no changes based
on this comment. While the board sees the merit to the recom-
mendation, the board opts to mirror the language provided by
HB 1763 in order to stay true to the legislative intent and not
exceed statutory authority.
Blanco-Pedernales Groundwater Conservation District, Emerald
Underground Water Conservation District, Irion County Ground-
water Conservation District, North Plains Groundwater Conser-
vation District, and Sterling County Underground Water Conser-
vation District commented that the board should not require, in
§356.5 and §356.6, copies of the districts’ proposed rules. Pro-
posed rules are subject to change. This should be changed
to "adopted." North Plains Groundwater Conservation District
stated that the board could instead require the districts to identify
where, in their management plans, rules are being considered to
implement the plans. The board makes changes based on this
comment. House Bill 1763 changed the method by which dis-
trict propose and adopt administrative rules. These changes re-
quire districts to post proposed rules on the Internet. The board
changes §356.5 and §356.6 to require districts to only provide
hard copies of adopted rules and the Internet links for all pro-
posed rules at the time the districts submit their management
plans.
Blanco-Pedernales Groundwater Conservation District, Emer-
ald Underground Water Conservation District, Hemphill County
Underground Water Conservation District, High Plains Wa-
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ter District, Mesa Underground Water Conservation District,
Panhandle Groundwater Conservation District, and the Texas
Alliance of Groundwater Districts commented that the deni-
tion, found in §356.10(a), of a "person with a legally dened
interest in groundwater" is too broad. This denition should be
tied to ownership of groundwater as stated in §36.002, Water
Code. Blanco-Pedernales Groundwater Conservation District,
Emerald Underground Water Conservation District, and the
Texas Alliance of Groundwater Districts commented that the
phrase "but not limited to" should be removed and that the
denition should be added to §356.2. The Texas Alliance of
Groundwater Districts also commented that the phrase "admin-
istratively complete" should be added in front of "application
pending." The board makes changes based on this comment.
The denition is moved from §356.10(a) to §356.2(18) so that it
is in the denition section of the rules. The denition, though,
is not changed from its original wording. Section 36.002, Water
Code, states that Chapter 36 does not deprive or divest land
owners, lessees, and assigns of their rights in the groundwater.
This section does not dene who has a legally dened interest
in groundwater. While the land owners, lessees, and assigns
should have a legally dened interest in groundwater, the board
does not believe they comprise a mutually exclusive denition
for the term. As stated in §356.10(a), individuals with a legal
interest in a water well or who have an authorization from or
application pending with a groundwater conservation district to
produce groundwater may also have a legally dened interest in
groundwater. The board does not believe it has the authority to
limit this term and, thereby, deny the right to petition guaranteed
by Chapter 36, Water Code.
Emerald Underground Water Conservation District commented
that proposed §356.13 is too broad. The District stated it could
lose the trust of its member landowners if all information col-
lected is divulged to the board. The board makes no changes
based on this comment. Section 356.13 is consistent with
§36.109, Water Code.
Emerald Underground Water Conservation District, North Plains
Groundwater Conservation District, and the Texas Alliance of
Groundwater Districts commented that current §356.10(c) re-
quires the executive administrator to give 30 days notice to the
parties involved in a petition of conict. The Districts would like
this to remain at 30 days, instead of the 15 days proposed by the
board. The board makes no changes based on this comment.
While the board would prefer to leave the rule as is, HB 1763 re-
vised §36.1072(g), Water Code, to require the board to resolve
a conict by the 60th day after the date mediation is complete,
if mediation is not successful. The board would only be able to
take action in a public meeting. In order for the board’s staff
to have sufcient time to prepare the issue, post the meeting
pursuant to the Open Meetings Act, and provide the board with
sufcient time to consider the matter before taking action, it is
necessary to reduce the amount of notice time to the district and
regional water planning group.
Hemphill County Underground Water Conservation District
commented that the rules should clarify that newly adopted
management plans only need to address desired future con-
ditions and managed available groundwater if the desired
future conditions have been adopted through the joint planning
process. The District recommended amending the denition
of "administratively complete" to state that management plans
do not need to address these items if the joint planning is not
complete at the time the management plan is submitted. The
board makes no changes based on this comment. This concern
is addressed, due to another comment from the District, by
changes to §356.5(a).
Hemphill County Underground Water Conservation District
commented that the proposed denition of "conict" in §356.2(6)
should not be based on managed available groundwater be-
cause that information will not be in current management plans
or the state water plan. Instead, the District recommended the
denition be amended to qualify that a conict exists only if
managed available groundwater is identied in both the state
water plan and affected management plan. The board makes no
changes based on this comment. While the board understands
that managed available groundwater will not be addressed in
current plans, the board believes it is the intent of HB 1763
to use this value as the possible source of conict between
management plans and the state water plan.
Hemphill County Underground Water Conservation District
commented that the denition of "desired future conditions" in
§356.2(8) should not include a requirement to quantify the con-
ditions. The District stated the denition should be open-ended
and should include concepts such as water quality and changes
over time. The board makes changes based on this comment.
The board accepts the addition of water quality and the concept
that the desired future conditions may change over time. How-
ever, the board does not remove the quantication requirement
because the value must be quantied in order for the board to
provide the districts with the managed available groundwater,
as required by law.
Hemphill County Underground Water Conservation District com-
mented that §356.3 should be revised to state that districts with
"certied" management plans under the old rules do not need
to resubmit their management plans for "approval." Lost Pines
Groundwater Conservation District made a similar comment that
the rules were not clear about the need to resubmit "certied"
plans for "approval." The District asked if this impacted rules
adopted by districts. The board makes no changes based on this
comment. The rules do not require districts to resubmit manage-
ment plans that were certied within the past ve years for the
new approval process. Further, these rules have no impact on
administrative rules adopted by districts.
Hemphill County Underground Water Conservation District
commented that §356.4 should take into account the fact that
the desired future conditions may not be identied at the time
a management plan is submitted for approval. The District
recommended language be added to §356.5(a)(1)(H) and
§356.5(a)(5)(A) to state this. The board makes changes based
on this comment. Specically, the board adds language to
both sections to state that the requirements do not apply if the
desired future conditions have not been identied yet, since the
districts have until 2010 to make such identication.
Hemphill County Underground Water Conservation District com-
mented that §356.6 should be amended to make it clear the dis-
tricts do not need to provide evidence of the desired future con-
ditions if such conditions have not yet been identied. The board
makes changes based on this comment. Specically, the board
amends §356.6(a)(5) to make it clear the requirement does not
apply if the desired future conditions have not yet been identi-
ed.
Hemphill County Underground Water Conservation District com-
mented that §356.7 should be amended to make it clear that the
criteria for management plan "approval" is no different than the
previous management plan "certication" process. The District
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also recommended that the rule be amended to clarify that man-
agement plans that have current "certications" do not need to be
resubmitted for approval. The board makes no changes based
on this comment. The rules do not require certied management
plans to be resubmitted under the new approval process until
such time as the management plans are amended or readopted
by the districts, in accordance with Chapter 36, Water Code.
Hemphill County Underground Water Conservation District com-
mented that §356.10 should be amended to state that districts
may also le petitions alleging a conict with the state water plan.
The District also recommended amending the section to clarify
that board action is not warranted for all conicts between the
state water plan and a management plan but only for conicts
requiring resolution. The board makes no changes based on this
comment. Section 356.10 is consistent with §36.1072(g), Water
Code, which does not provide districts with the ability to le pe-
titions. Instead, this ability, which the District correctly pointed
out is from §16.053, Water Code, is addressed by the board in
§357.15 of its rules.
Hemphill County Underground Water Conservation District com-
mented that the party opposing a claim of conict between a
management plan and the state water plan should be given the
opportunity to argue and submit briefs, before the board makes
a determination. The District commented that districts and par-
ties need more time to respond. The board makes no changes
based on this comment. The board’s rules on handling conict
are consistent with §36.1072(g), Water Code. Due to HB 1763,
the board only has 60 days to resolve a conict after mediation
between the parties has proven unsuccessful. The board will
give the districts and parties every chance possible to submit in-
formation on their positions, but the 60-day deadline makes it too
difcult for the board to place timelines for such activities in the
rules.
Hemphill County Underground Water Conservation District com-
mented that §356.11 should be amended to establish workable
standards for determining if desired future conditions are reason-
able and describe the extent to which the board may revise the
conditions. The board makes changes based on this comment.
Section 356.11 is based on HB 1763 and the board is hesitant
to go beyond the scope of HB 1763 without clear legislative in-
tent to guide the rules. However, the board revises its denition
of "desired future condition" in §356.2(8) to provide greater guid-
ance on what desired future conditions must state in order for the
board to be able to calculate the "managed available groundwa-
ter" pursuant to §36.108, Water Code.
Hemphill County Underground Water Conservation District com-
mented that §356.13 should be amended to state that the TWDB
will reimburse districts for the cost of providing the data upon re-
quest. The board makes no changes based on this comment.
The language of §356.13 is based on HB 1763, which does not
contain any language about reimbursement.
High Plains Water District commented that the denition for "de-
sired future conditions" in §356.2(29) provides a list of examples
of quantied measures. The District asked if this list is exclu-
sive or if districts may use some other quantied value, such
as percentage of demand. The District commented that criteria
should be provided to identify what quantied measures will be
acceptable. The board makes changes based on this comment.
The examples of quantied measures in the denition are not
exclusive and districts may use other quantied values. House
Bill 1763 puts the responsibility of developing the desired future
conditions on the groundwater conservation districts. Therefore,
the board will not provide specic criteria that may limit the op-
tions of the districts. However, the board revises its denition of
"desired future condition" in §356.2(8) to provide greater guid-
ance on what desired future conditions must state in order for the
board to be able to calculate the "managed available groundwa-
ter" pursuant to §36.108, Water Code.
High Plains Water District commented that the denition for "in-
ows" in §356.2(13) is confusing. The District asked if this de-
nition means only the ows from one aquifer into another aquifer
and if it includes inows that come across political boundaries.
The board makes no changes based on this comment. The def-
inition in §356.2(13) is a direct quote of the denition HB 1763
placed in §36.001(27), Water Code. Since HB 1763 specically
dened "inows," the board will not deviate from that denition.
High Plains Water District commented that the denition for
"recharge" in §356.2(20) does not appear to be consistent with
§36.1071(e)(3)(C), Water Code. The denition adds confusion
and muddles the use of the term. The denition needs to
be more precise. While the board understands the concerns
stated in this comment, the board makes no changes to the
denition. House Bill 1763 did revise §36.1071(e)(3)(C) to
require districts to estimate the annual amount of recharge
from precipitation. However, the bill also added a denition of
"recharge" at §36.001(26), Water Code, that is broader than just
recharge from precipitation. The board has used the denition
from §36.001(26) for its rules to be consistent with HB 1763.
High Plains Water District commented that the denition for "to-
tal aquifer storage" in §356.2(21) seems to be the same as the
denition the board considered in 2004 for "existing total useable
groundwater," which the District said was too vague. The District
asked what "capable of producing" means and stated that pro-
duction depends on the user and the use to which the water is
put. Production will also change over time. What is possible in
2005 should be eclipsed by what is possible in 2025. The pro-
posed denition puts the term in the political arena, instead of
the scientic arena. Also, this does not appear to be a required
element of the groundwater management plans under HB 1763.
The board makes no changes based on this comment. While the
term is not required to be in districts’ management plans, many
districts do use the term, so the board will dene it to ensure
consistency.
High Plains Water District commented that §36.109 of the Water
Code states districts may collect information that the board be-
lieves is needed. However, §356.13 says districts shall provide
information requested by the executive administrator. This is not
consistent. The "shall" should be "may." The board makes no
changes based on this comment. Section 36.109, Water Code,
was amended by HB 1763. While the section continues to state
that a district "may" collect any information that its board deems
necessary, the amendment adds that districts "shall," at the re-
quest of the executive administrator, provide any data collected
by the district in a format acceptable to the executive adminis-
trator. Section 356.13 states that the district "shall" provide any
data collected upon written request of the executive administra-
tor. The section does not require districts to collect data. It simply
follows the language of §36.109 in requiring districts to provide
data already collected upon request from the executive admin-
istrator.
High Plains Water District, Mesa Underground Water Conser-
vation District, and WaterTexas commented that the denitions
for "amount of groundwater being used" and "discharge" appear
to be similar and redundant. The board agrees with this com-
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ment but makes no changes based on it. The term discharge
was dened by HB 1763. However, HB 1763 did not amend
§36.1071(e)(3)(B), Water Code, which still requires districts to
estimate the "amount of groundwater being used" on an annual
basis. The board chooses not to replace this with "discharge"
when the legislature appears to have made the deliberate deci-
sion not to do so.
Lost Pines Groundwater Conservation District, represented by
Robert S. Kier Consulting at the public hearing, commented that
the timing of the new requirements for management plan content
is not clear. While the desired future conditions must be identi-
ed by 2010, the District asked when the other elements will be
required. The board makes no changes based on this comment.
Unless a new requirement has an effective date stated in the
law, HB 1763 went into effect on September 1, 2005. The board
believes the new content required in management plans by HB
1763 must be included in any management plans submitted on
or after September 1, 2005, unless the law states otherwise.
Lost Pines Groundwater Conservation District commented that
§36.1072(c)(1), Water Code, does not allow the executive ad-
ministrator to revoke certication or approval of a management
plan, but Chapter 36, Water Code, does allow the executive ad-
ministrator to require revisions in some situations. The district
asked what this means and when the plan must be revised. The
board makes no changes based on this comment. House Bill
1763 amended the conict resolution process of Chapter 36, Wa-
ter Code. Section 36.1072(g), Water Code, requires the board
to resolve a conict if the parties were unable to do so through
mediation. However, to resolve the conict, the board does not
revoke or suspend approval of a groundwater management plan.
Lost Pines Groundwater Conservation District commented that
it was not clear in §356.5(a)(7) what it means for districts to con-
sider the water supply needs and water management strategies
in the state water plan. The District asked if the management
plans should just discuss these items or treat the requirement
as mandatory. The board makes no changes based on this com-
ment. House Bill 1763 revised §36.1071(e)(4), Water Code. The
language in §356.5(a)(7) is pulled from §36.1071(e)(4). The law
now only requires the districts to consider the water supply needs
and water management strategies in the state water plan. The
board would prefer that districts did discuss these items in their
management plans so it is possible to determine if the items were
considered.
Lost Pines Groundwater Conservation District commented that
the adopted state water plan is a year or more behind the man-
agement plans. The District asked if the board can adjust so
that management plans are not required to be consistent with
an older, outdated state water plan. The District recommended
a mechanism that would allow substitution of more current infor-
mation with approval of the executive administrator. The board
makes no changes based on this comment. As stated above,
management plans are not required to be consistent with the
adopted state water plan. Instead, §36.1071(e)(4), Water Code,
requires the districts to simply consider the water supply needs
and water management strategies in the adopted state water
plan. Since the law requires the districts to consider the adopted
state water plan, the board cannot eliminate this requirement.
Lost Pines Groundwater Conservation District commented that
the board should provide guidelines on how districts determine
quantitative desired future conditions of their groundwater re-
sources. The district also commented that the board should tell
districts how the conditions tie to the managed available ground-
water. The board makes changes based on this comment. Sec-
tion 36.108, Water Code, places the responsibility of determin-
ing the desired future conditions of groundwater resources on
the groundwater conservation districts, through a joint planning
process within each groundwater management area. The board
would exceed its statutory authority if it attempted to regulate
or guide this process through rule. However, the board revises
its denition of "desired future condition" in §356.2(8) to provide
greater guidance on what desired future conditions must state in
order for the board to be able to calculate the "managed avail-
able groundwater" pursuant to §36.108, Water Code.
Lost Pines Groundwater Conservation District commented that
§356.5(a)(1) states that management goals must be addressed
"as applicable" but §356.5(a) states that each listed element
must be addressed. The District asked if this means manage-
ment plans that do not address these new required elements are
now out of compliance with the Texas Water Code and, if so, the
District asked what the remedy is. The board makes changes
based on this comment. The board removes the phrase "as ap-
plicable" from §356.5(a)(1) to avoid confusion. As the District
points out, §356.5(a) has been amended to require Districts to
address each element in §356.5(a) and the "as applicable" con-
icts with this requirement. As for the District’s questions, the
board replies that current management plans that do not address
the new required elements are not required to be resubmitted
earlier than their ve year approval cycle. When a management
plan is due for approval, it will need to address these required
elements.
Lost Pines Groundwater Conservation District commented that
the denition for "managed available groundwater" in §356.2(14)
suggests a permissive upper limit to the amount of groundwater
that may be permitted by a district. However, the District com-
mented that §36.1132, Water Code, is not addressed in the rule.
This law requires districts, to the extent possible, to issue permits
up to the point that the total volume of groundwater permitted
equals the managed available groundwater. The District stated
that this law makes the managed available groundwater value
both the minimum and the maximum a district may permit. The
District recommended the board address this in its rules. The
board makes no changes based on this comment. Permitting is
not addressed by these rules, nor is it an area over which the
board has authority. The board’s denition of "managed avail-
able groundwater" is consistent with §36.001(25), Water Code,
and is used only for purposes of the districts’ management plans,
not permitting.
Mesa Underground Water Conservation District commented that
"recharge" is the combination of inows and groundwater perco-
lation. The denition proposed in §356.2(19) should be more
specic. The board makes no changes based on this comment.
The denition for "recharge" that was proposed is directly from
HB 1763. To be consistent with state law, the board will mirror
the denition in §36.001(26), Water Code.
Mesa Underground Water Conservation District commented that
it measures groundwater on a monthly basis. It is difcult to meet
the requirements in §356.5 to provide water availability and use
on an annual basis because of uctuation. The District asked if
the estimates could be on a monthly basis. The board makes no
changes based on this comment. While the board understands
that groundwater use and recharge do uctuate, Chapter 36 of
the Water Code requires estimations on an annual basis and
the rules should be consistent with the statutory requirements.
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Monthly estimates may be provided as long as annual estimates
are included.
North Plains Groundwater Conservation District commented that
§356.8 should require the executive administrator to provide a
district with a copy of the executive administrator’s response to
the district’s points of appeal. Specically, the District recom-
mended adding the phrase "and shall provide a copy of the re-
sponse to the district" to the last sentence of §356.8(a). The
board makes changes based on this comment and adopts the
phrase as recommended by the District.
North Plains Groundwater Conservation District commented that
§356.10 should be amended to make it clear that a copy of any
petition from a regional water planning group is to be forwarded
to the district. The board makes no changes based on this com-
ment. The rule does require petitions from any source to be pro-
vided to the affected district and regional water planning groups.
North Plains Groundwater Conservation District commented that
§356.10(d) should read "If the board requires a revision to the
district’s approved management plan, the board shall provide
information to the district on the revisions that are required and
why." The board accepts and adopts this grammatical change.
North Plains Groundwater Conservation District commented that
§356.12 should include technical assistance on data tabulation
and formatting. The board makes changes based on this com-
ment. The phrase "including basic data collection and report-
ing methodology" is added at the end of the last sentence of
§356.12.
North Plains Groundwater Conservation District commented
that data collected by the districts is not always complete or
useful, if taken out of context. The District recommended that
§356.13 require districts to provide only general groundwater
information such as static water level measurements, water
quality analysis, and other data tabulated in a district-wide
monitoring program. The board does not make changes based
on this comment. While the board understands that data must
be used in context, §356.13 is taken from §36.109, Water Code,
as amended by HB 1763.
Panhandle Groundwater Conservation District commented that
the board should add "reporting" to §356.12 as something on
which the TWDB provides training and technical assistance.
The board makes changes based on this comment. The board
amends §356.12 to state that the board will provide training on
basic data collection and reporting methodology.
Panhandle Groundwater Conservation District commented that
the board should add "the executive administrator shall provide
to the districts a list of acceptable formats for reporting by the
districts" to §356.13. The board agrees with this comment and
adds the sentence as recommended.
Rolling Plains Groundwater Conservation District commented
that §356.11 is not consistent with §36.108(d-1) and (d-2), Wa-
ter Code, because these statutory provisions require the dis-
tricts to develop the desired future conditions but the "shall" in
§356.11 implies that the board can dictate the desired future
conditions. "Shall" should be replaced with "may." The board
makes no changes based on this comment. While it is true that
§36.108(d-1) and (d-2) place authority for determining the de-
sired future conditions on the groundwater conservation districts,
§36.108(n), Water Code, states that districts "shall prepare a re-
vised plan in accordance with the development board recom-
mendations" if the board nds that the conditions require revision
after receiving a petition to that effect. The language in §356.11
is consistent with the language from HB 1763.
South Plains Underground Water Conservation District com-
mented that §356.4 should be revised. The District commented
that a better approach is to require regional water planning
groups considering groundwater from a district to rst inform
the district prior to developing a regional water plan. The board
makes no changes based on this comment. The board will
be providing the managed available groundwater value to the
appropriate regional water planning groups at the same time it
is provided to the districts. The regional water planning process
encourages collaboration with all affected entities. The amend-
ment to §356.4 is a catch-all to ensure that planning information
is shared and used as much as possible.
South Plains Underground Water Conservation District com-
mented that §356.5 should consider the limitations with which
districts must deal. The District commented that the require-
ment to estimate recharge from precipitation is difcult because
recharge of the Southern Ogallala occurs from precipitation,
irrigation return ows, and upward leakage from the underlying
Cretaceous. The District’s estimates do not distinguish the
recharge from precipitation alone. With no GAM for the Ed-
wards-Trinity High Plains and few reliable investigations of the
aquifer, the requirement in §356.5 is a challenge. The board
makes no changes based on this comment. House Bill 1763
specically amended §36.1071(e)(3)(C), Water Code, to require
the estimate of recharge be recharge from precipitation. The
board does not have the authority to limit this requirement.
The Texas Alliance of Groundwater Districts commented that the
denition of "total aquifer storage" uses the term "specic yield."
The general denition of specic yield is the ratio of the volume
of water that drains from a saturated rock due to gravity to the
total volume of the rock. Calculating the volume of water and the
total saturated rock aquifer-wide may prove an impossible task
for some aquifers. The Alliance recommended the rules pro-
vide a method for calculating the specic yield of each aquifer
and provide a separate method for calculating specic yield of
conned zones and unconned zones. The board makes no
changes based on this comment. The difference between con-
ned zones and unconned zones is negligible. Therefore, the
board does not revise the denition as proposed. Board staff is
available to provide technical assistance in making these calcu-
lations.
The Texas Alliance of Groundwater Districts commented that the
changes to §356.10 do not seem to conform to the new denition
of "conict" in §356.2(6). The Alliance recommended changes
be made to §356.10 to address conicts with the desired future
condition of the aquifer. The board makes no changes based
on this comment. The language in §356.10 about conicts is
consistent with the language from HB 1763.
WaterTexas commented that the rules do not provide direction
on what constitutes "reasonableness" as it relates to desired fu-
ture conditions. WaterTexas pointed out that the rules and the
law allow a person with a legally dened interest in the ground-
water in the groundwater management area, a district in or ad-
jacent to the groundwater management area, or a regional wa-
ter planning group for a region in the groundwater management
area to le a petition with the board appealing the approval of
the established "desired future conditions" of the groundwater
resources. The petition must provide evidence that the districts
did not establish a reasonable desired future condition of the
groundwater resources in the groundwater management area.
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WaterTexas recommended adding a denition of "reasonable" to
the rules and tying that denition to "conict" and "desired future
condition." WaterTexas warned that a narrow interpretation of HB
1763 may cause the board to fail in its broader and more funda-
mental duty to manage water resources of the state in the pub-
lic interest and to provide for the orderly development, manage-
ment, and conservation of water resources. Without guidance
on establishing desired future conditions, districts and planning
groups may establish conditions haphazardly, which will foster
disputes. The board makes no changes based on this com-
ment. If the board were to add "reasonableness" to the deni-
tion of conict, it would exceed its statutory authority. Currently,
§36.108, Water Code, authorizes the board to determine if the
desired future condition of a water resource is reasonable only
if it is challenged by a district, a regional water planning group,
or a person with a legally dened interest in the groundwater. If
the board were to include a determination of "reasonableness"
in the conict resolution process, it would be reviewing the rea-
sonableness of the desired future conditions without receiving a
petition on this issue, which goes beyond the scope of HB 1763.
WaterTexas commented that the board should add "and no con-
ict has been identied by the board" to the denition for "admin-
istratively complete" in §356.2(1). The board makes no changes
based on this comment. A review of a management plan to en-
sure no conict exists goes beyond the scope of an administra-
tive review and would nullify the term as the board uses it in its
rules.
WaterTexas commented that the board should add "in a unied
way" after "groundwater" in the denition of "conjunctive surface
water management issues" in §356.2(7). The board makes no
changes based on this comment. Conjunctive use is not neces-
sarily the unied use of groundwater and surface water. Instead,
it is the complementary use of those water sources.
WaterTexas commented that the board should consider the
well established and growing practice of groundwater rights
transfers, in the form of leases, sales, and severances, if it
changes the denition of a "person with a legally dened interest
in groundwater." WaterTexas recommended amending the
denition, in §356.10(a), to include a person who has a ground-
water right or a legal interest in an authorization or application
pending with a district. The board makes no changes based
on this comment. The board has not altered the denition of
"person with a legally dened interest in groundwater." Further,
the denition used in the rules is not exhaustive and may include
the interests WaterTexas raises.
WaterTexas commented that the board should add the concept
of reasonableness to the denition for "desired future condition"
in §356.2(8). WaterTexas also recommended adding "to be
stated in standard hydrogeologic terms" to the denition and
deleting the list of examples so that the list is not considered ex-
haustive. The board makes no changes based on this comment.
The list of examples is not exhaustive but is merely a short
list of examples for illustration purposes. The desired future
conditions are to be determined by the districts. The board has
revised its denition of "desired future condition" in §356.2(8) to
provide greater guidance on what desired future conditions must
state in order for the board to be able to calculate the "managed
available groundwater" pursuant to §36.108, Water Code.
WaterTexas commented that the board should add "including,
with respect to the political boundaries of the unit being refer-
enced, ows into an aquifer from the same aquifer or another
formation that lies outside of such political boundaries" to the end
of the denition for "inows" in §356.2(13). The board makes no
changes based on this comment. The denition in the rules is
consistent with HB 1763 and the proposed addition goes beyond
that statutory denition.
WaterTexas commented that the board should delete "the water
table of" from the denition of "Recharge" in §356.2(19) and add
"including inows" to the end of the denition. The board makes
no changes to the rules based on this comment. The denition
in the rules is from HB 1763 and the board will stay consistent
with HB 1763.
WaterTexas recommended adding "and this subchapter" to the
end of §356.5(a)(1)(H). The board makes no changes based on
this comment. The board’s subchapter of rules does not set the
process for establishing the desired future conditions of ground-
water resources. Therefore, such an addition would be inappro-
priate.
WaterTexas commented that the board should add "manage-
ment objectives must be consistent with the Water Code" before
the last sentence of §356.5(a)(2). The board makes no changes
based on this comment. While the board agrees that manage-
ment objectives should be consistent with the Water Code, the
board does not regulate the content of management plans. Its
role is to approve those that meet the requirements of the Water
Code.
WaterTexas recommended adding "and this subchapter" to the
end of §356.5(a)(5)(A). The board makes no changes based on
this comment. The board’s subchapter of rules does not set the
process for establishing the desired future conditions of ground-
water resources. Therefore, such an addition would be inappro-
priate.
WaterTexas commented that "used within" should be deleted
from §356.5(a)(5)(B) and "discharged from" should be added in
its place. WaterTexas also recommended adding "categorized
and quantied by type" to the end of §356.5(a)(5)(B). The board
makes no changes based on this comment. The language from
§356.5(a)(5)(B) is directly from §36.1071(e)(3)(B), Water Code.
WaterTexas recommended deleting "from precipitation, if any"
from §356.5(a)(5)(C) and adding "categorized and quantied by
type" to the end of the section. The board makes no changes
based on this comment. The language from §356.5(a)(5)(C) is
directly from §36.1071(e)(3)(C), Water Code.
WaterTexas commented that §356.5(a)(5)(D) and (E) should be
deleted. The board makes no changes based on this comment.
Those provisions are required by §36.1071(e)(3)(D) and (E),
Water Code.
WaterTexas commented that the board should require consider-
ation of water supply needs and water management strategies,
in §356.5(a)(7), to include analyzing how each major element of
the management plan is either not applicable to, consistent with,
or supportive of the water supply needs and water management
strategies in the adopted state water plan. The board makes no
changes based on this comment. The language of §356.5(a)(7)
comes from §36.1071(e)(4), Water Code. The board does not
have the authority to require such analysis from the districts.
WaterTexas recommended adding "for purposes of this subsec-
tion, each district shall consider any professionally prepared and
submitted site-specic information provided to the district by a
person with a legally dened interest in groundwater in a district,
and shall provide the same to the executive administrator for re-
view and comment before submitting the management plan for
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approval" to the end of §356.5(b). The board makes no changes
based on this comment. Section 36.1071(b) of the Water Code
states districts shall develop their management plans using the
best available data and §36.1071(h), Water Code, states the dis-
tricts shall use the groundwater availability modeling information
provided by the executive administrator together with any avail-
able site-specic information that has been provided by the dis-
trict to the executive administrator for review and comment be-
fore being used in the plan. From this language, it is clear to
the board that the districts determine what site-specic informa-
tion they want to use, subject to the executive administrator’s
comment. The board would exceed its authority if it forced the
districts to consider sources of information beyond the scope of
the Water Code.
WaterTexas commented that the board should add §356.6(a)(6)
to require one hard copy of all site-specic information consid-
ered or used by the district in developing the plan or the desired
future conditions. The board makes no changes based on this
comment. Section 36.1071(h) of the Water Code already re-
quires the districts to submit their site-specic information to the
executive administrator for comment and §36.108, Water Code,
does not require such an action for developing the desired future
conditions.
WaterTexas recommended that §356.7(a) be amended to re-
quire that the executive administrator determine that no conicts
exist when approving a management plan. The board makes no
changes based on this comment. Section 36.1071(e)(4), Wa-
ter Code, has been amended to simply require the districts to
consider the state water plan. Also, §36.1072(b), Water Code,
allows the executive administrator to waive a conict if conditions
justify a waiver.
WaterTexas asked what standards would be used by the execu-
tive administrator when considering a waiver of the requirement
to consider water supply needs and water management strate-
gies in the state water plan, as described in §356.7(a). Wa-
terTexas also asked if there would be an opportunity for inter-
ested parties to contest waivers granted. The board makes no
changes based on this comment. The board declines to estab-
lish standards for the waiver in the rules because it has not had
sufcient time to determine what type of issues will arise justify-
ing a waiver. Further, the law does not provide a mechanism for
interested parties to contest a waiver.
WaterTexas commented that the board should replace "may
submit" with "shall submit" in §356.7(b). WaterTexas also
commented that the rule should require districts to revise man-
agement plans based on the executive administrator’s written
comments, hold at least one public meeting in a central location,
consider all comments submitted, and submit the revised plan
to the board. The board makes no changes based on this com-
ment. The process for denial of approval is set by §36.1072(f),
Water Code. The rules are in compliance with this subsection,
which requires the executive administrator to provide the district
with written reasons for the denial. The law goes on to state that
the district "may submit" a revised management plan for review
and approval, no later than the 180th day after the date the
district receives notice that its management plan has not been
approved. It is at the district’s discretion to submit a revised
plan. If the district revises its plan, it must follow the adoption
procedures of Chapter 36, Water Code.
WaterTexas commented that persons with a legally dened in-
terest in groundwater in a district should be permitted to submit
briefs to the board when the board is handling an appeal pur-
suant to §356.8(a). The board makes no changes based on this
comment. Chapter 36, Water Code, provides mechanisms for
persons with a legally dened interest in groundwater in a dis-
trict to object to a management plan or actions of that district.
However, the Water Code does not provide such a mechanism
in the approval process of management plans. Therefore, the
board believes it would exceed its statutory authority to put such
a mechanism in place. The board will make its decision in an
open meeting and interested parties may be invited to speak dur-
ing the board’s deliberation.
WaterTexas recommended amending §356.10(b) to say that the
executive administrator must nd that the petition reasonably
sets forth the nature of the conict and identies the specic sec-
tions and provisions of the state water plan and the management
plan that are in conict. The board makes no changes based on
this comment. Section 356.10(a) requires the petition to state the
nature of the conict and to identify the specic sections of the
state water plan and the management plan that are in conict.
Section 356.10(b) addresses what steps the executive adminis-
trator will take if he nds that a true conict has been identied.
WaterTexas commented that §356.10(c) should be amended
to state that the executive administrator will include the rec-
ommended resolution of the conict and the reasons for the
recommendations in the notice sent to the parties. WaterTexas
recommended allowing the parties to respond in writing and
for the board to consider all responses. Lastly, WaterTexas
recommended adding "but are not limited to" after "Resolution
may include" in the last sentence of the subsection. The board
makes no changes based on this comment. If the executive
administrator has a recommendation at the time the notice is
sent out, he will attempt to include it in the notice. However,
due to the short time the board has to resolve the conict in the
event mediation is unsuccessful, the executive administrator
may not have a recommendation until after notice has been
sent. The board will resolve the conict at an open meeting, so
interested parties will still be able to hear the recommendation
and the reasons for the recommendation. Since the executive
administrator may not have time to produce a recommendation
before the notice is sent out, the parties will likewise not have
the time to respond to the recommendation in writing. The
board will address conict resolution in an open meeting and
the parties to the conict will have an opportunity to address the
board.
WaterTexas commented that §356.13 should be amended to add
"including professionally prepared and submitted site-specic in-
formation received by the district" after "data collected by the dis-
trict." The board makes no changes based on this comment. The
rule applies to all data collected by the district, including profes-
sionally prepared data. The board sees no reason to specify just
that type of information.
The amendments and new sections are adopted under the au-
thority of the Texas Water Code §6.101 and Chapters 16 and 36,
which provide the Texas Water Development Board with the au-
thority to adopt rules necessary to carry out the powers and du-
ties of the board and for administration of the groundwater man-
agement plan approval process and the regional water planning
process.
The statutory provisions affected by the amendments and new
sections are Texas Water Code Chapters 16 and 36.
§356.2. Denitions of Terms.
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The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Words dened in Texas Water Code, Chapter 36 that are not dened
here shall have the meanings provided in Chapter 36.
(1) Administratively complete--A plan is considered ad-
ministratively complete when it contains the information required by
§36.1071(a) and (e) of the Texas Water Code.
(2) Amount of groundwater being used--The quantity of
groundwater withdrawn or owing from an aquifer naturally or arti-
cially on an annual basis.
(3) Adopted state water plan--A water plan developed pur-
suant to Texas Water Code, §16.051 and which has been adopted by
the board.
(4) Articial recharge--Increased recharge accomplished
by the modication of the land surface, streams, or lakes to increase
seepage or inltration rates or by the direct injection of water into the
subsurface through wells.
(5) Board--Texas Water Development Board.
(6) Conict--A situation where the managed available
groundwater identied in a management plan or the adopted state
water plan is not the managed available groundwater based on the
desired future conditions set by the groundwater conservation districts
in the groundwater management area.
(7) Conjunctive surface water management issues--Issues
relating to the active use of both surface water and groundwater to
achieve increased water supply or enhanced water quality.
(8) Desired future conditions--The desired, quantied con-
dition of groundwater resources (such as water levels, water quality,
spring ows, or volumes) at a specied time or times in the future or in
perpetuity, as dened by participating groundwater conservation dis-
tricts within a groundwater management area as part of the joint plan-
ning process. Desired future conditions have to be physically possible,
individually and collectively, if different desired future conditions are
stated for different geographic areas overlying an aquifer or subdivi-
sion of an aquifer.
(9) Discharge--The amount of water that leaves an aquifer
by natural or articial means.
(10) District--Any district or authority created under Texas
Constitution, Article III, §52 or Article XVI, §59 that has the authority
to regulate the spacing of water wells, the production from water wells,
or both.
(11) Estimates--Calculations using best available data and
methodologies specied in the management plan such that the quan-
tications will be reasonable for use by the district and can be tracked
over time.
(12) Executive administrator--The executive administrator
of the board.
(13) Inows--The amount of water that ows into an
aquifer from another formation.
(14) Managed available groundwater--The amount of wa-
ter that may be permitted by a district for benecial use in accordance
with the desired future condition of the aquifer.
(15) Management goals--The qualitative and quantitative
ends toward which a district directs its efforts.
(16) Management plan--The groundwater management
plan required pursuant to Texas Water Code, §36.1071.
(17) Most efcient use of groundwater--Those practices,
techniques and technologies that the district determines will provide
the least consumption of groundwater for each type of use balanced
with the benets of using groundwater.
(18) Person with a legally dened interest in groundwater
in a district--Includes, but is not limited to, a person who owns land or
groundwater rights in the district, has a legal interest in a well in the
district, or has authorization from or an application pending with the
district to produce groundwater.
(19) Projected water demand--The quantity of water
needed per annum for benecial use during the period covered by the
management plan. The demands shall be projected for the types of
use that are included in the state water plan. Each type of use may be
subdivided into sub-types by the district.
(20) Recharge--The amount of water that inltrates to the
water table of an aquifer.
(21) Surface water management entities--Political subdi-
visions as dened by Texas Water Code, Chapter 15, and identied
from Texas Commission on Environmental Quality records which are
granted authority to store, take, divert, or supply surface water either
directly or by contract under Texas Water Code, Chapter 11, for use
within the boundaries of a district.
(22) Total aquifer storage--The total calculated volume of
groundwater that an aquifer is capable of producing, which is calcu-
lated by multiplying the current volume of the aquifer by its specic
yield at the time of submitting the management plan.
§356.5. Required Content of Management Plan.
(a) The management plan shall contain the following ele-
ments. If the management plan does not contain one or more of the
listed elements, it must explain how the required element is either
inappropriate or not cost-effective:
(1) management goals:
(A) providing the most efcient use of groundwater;
(B) controlling and preventing waste of groundwater,
which may include the waste of groundwater through contamination
induced by abandoned oil and gas wells, abandoned water wells, leak-
ing pipelines, and other sources;
(C) controlling and preventing subsidence;
(D) addressing conjunctive surface water management
issues;
(E) addressing natural resource issues which impact the
use and availability of groundwater, and which are impacted by the use
of groundwater;
(F) addressing drought conditions;
(G) addressing conservation, recharge enhancement,
rainwater harvesting, precipitation enhancement, or brush control,
where appropriate and cost-effective; and
(H) addressing, in a quantitative manner, the desired
future conditions of the groundwater resources selected pursuant to
§36.108, Water Code, provided such desired future conditions have
been identied at the time the management plan is submitted to the
board for approval;
(2) management objectives that the district will use to
achieve the management goals in paragraph (1) of this subsection.
Management objectives are specic, quantiable, and time-based
statements of desired future accomplishments or outcomes, each
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linked to a management goal, which set the individual priority for
district strategies. Each desired future accomplishment or outcome
must be the result of actions that can be taken by district staff or
assigns;
(3) performance standards for each management objective.
Performance standards are indicators or measures used to evaluate the
effectiveness and efciency of district activities by quantifying the re-
sults of actions. Evaluation of the effectiveness of district activities
measures the accomplishments of the district. Evaluation of the ef-
ciency of district activities measures how well resources are used to
produce an output, such as the amount of resources devoted per unit of
accomplishment;
(4) actions, procedures, performance, and avoidance, all
specied in as much detail as practicable, necessary to effectuate the
management plan, including specications and the Internet address for
all proposed rules;
(5) estimates of:
(A) managed available groundwater in the district,
based on the desired future condition selected pursuant to §36.108,
Water Code, provided that the desired future conditions have been
identied at the time the management plan is submitted to the board
for approval;
(B) the amount of groundwater being used within the
district on an annual basis;
(C) the annual amount of recharge from precipitation,
if any, to the groundwater resources within the district;
(D) for each aquifer, the annual volume of water that
discharges from the aquifer to springs and any surface water bodies,
including lakes, streams, and rivers;
(E) the annual volume of ow into and out of the district
within each aquifer and between aquifers in the district, if a groundwa-
ter availability model is available;
(F) the projected surface water supply in the district ac-
cording to the most recently adopted state water plan; and
(G) the projected total demand for water in the district,
according to the most recently adopted state water plan;
(6) details of how the district will manage groundwater
supplies in the district, including a methodology by which a district
will track its progress on an annual basis in achieving its management
goals; and
(7) consideration of water supply needs and water manage-
ment strategies included in the adopted state water plan.
(b) The management goals, performance standards and man-
agement objectives required in subsection (a)(1), (2), and (3) of this
section and the actions, procedures, performance and avoidance spec-
ied in subsection (a)(4) of this section are to be established by each
district based on specic needs of that district and any parameters es-
tablished by joint groundwater planning under §36.108, Water Code,
when completed. Each district shall use the best information available
to it, including an existing groundwater management plan of the dis-
trict, to make the estimates required in subsection (a) of this section and
to develop the plan required by these rules, except that the district shall
use the groundwater availability modeling information provided by the
executive administrator in conjunction with any available site-specic
information provided by the district to the executive administrator for
review and comment before being used in the management plan when
developing the estimates required in subsection (a)(5) of this section.
§356.6. Plan Submittal.
(a) A district requesting approval of its management plan shall
submit to the executive administrator the following:
(1) one hard copy and one electronic copy of the adopted
management plan;
(2) a certied copy of the district’s resolution adopting the
plan or other evidence of the district’s ofcial action to adopt the plan;
(3) an unbound copy of all existing district rules and the
Internet address for all proposed rules;
(4) evidence that the plan was adopted after notice and
hearing; and
(5) evidence of the desired future conditions developed
from joint planning in the groundwater management area under
§36.108, Water Code, provided that the desired future conditions have
been identied prior to the management plan being submitted to the
board for approval.
(b) The plan or revised plan under §356.7 of this title (relating
to Approval) shall be considered properly submitted to the board when
all of the items specied in subsection (a) of this section are received in
the Austin ofces of the board. Once a management plan or amendment
is properly submitted to the board, the time lines of §356.7 of this title
begin.
§356.8. Appeal of Denied Management Plan Approval.
(a) If the executive administrator denies approval of a man-
agement plan, a revised management plan, or an amendment to the
management plan, the district submitting the plan may appeal the de-
nial to the board by notifying the executive administrator in writing of
its intent to appeal, not later than 60 days after receipt of the executive
administrator’s written notice of denial. Not later than 30 days after l-
ing its notice of intent to appeal, a district shall submit to the executive
administrator in writing points of appeal addressing each of the execu-
tive administrator’s reasons for denial of approval. The written points
of appeal shall not exceed 50 pages (double spaced, single sided, 8.5
inches by 11 inches). The board shall hear the appeal at the rst regu-
larly scheduled meeting of the board to occur after the expiration of 30
days from the receipt of the district’s written points of appeal. Written
notice of appeal and written points of appeal shall be considered to be
received by the executive administrator when received in the Austin
ofces of the board. The executive administrator may le a written re-
sponse to the district’s points of appeal and shall provide a copy of the
response to the district.
(b) The district shall designate one or more representatives to
present the appeal to the board. The district’s representatives shall have
not more than 20 minutes total to orally present the district’s points of
appeal to the board at the appropriate time during the meeting set to
consider the appeal. After the district presents points the executive ad-
ministrator or the executive administrator’s designee may present an
oral response not to exceed 20 minutes in length. The board may ex-
tend the presentation time limits. At the close of the executive admin-
istrator’s response, the district’s representative shall be allowed up to
ve minutes of rebuttal. At the close of rebuttal the board may discuss
the matter and direct the executive administrator to either approve or
withhold approval of the management plan.
(c) If the board decides not to direct the executive administra-
tor to approve the management plan, the district may request that the
matter be mediated. The district and the board may request the assis-
tance of the Center for Public Policy Dispute Resolution at The Univer-
sity of Texas School of Law or an alternative dispute resolution system
established under Chapter 152, Civil Practice and Remedies Code, to
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obtain a qualied, impartial third party to mediate the matter. The cost
of the mediation services must be specied in the agreement between
the parties and the mediation services provider. If the board and the dis-
trict do not resolve the matter through mediation, the board’s decision
not to direct the executive administrator to approve the management
plan may be appealed to district court in Travis County.
§356.10. Possible Conicts with State Water Plan.
(a) A person with a legally dened interest in groundwater in
a district or the regional water planning group may le a written peti-
tion with the board stating that a conict requiring resolution may exist
between the district’s approved groundwater conservation district man-
agement plan developed under Texas Water Code, §36.1071, and the
state water plan developed under Texas Water Code, §16.051. A copy
of the petition shall be provided to the district and to the chairperson of
any involved regional water planning group. The petition must state:
(1) the specic nature of the conict;
(2) the specic sections and provisions of the approved
management plan and the state water plan that are in conict, and
(3) the proposed resolution to the conict.
(b) If the executive administrator determines that a conict
does exist, the executive administrator will provide technical assistance
to and facilitate coordination between the affected parties. Coordina-
tion may include any of the following processes:
(1) requiring the affected parties to respond to the petition
in writing;
(2) meeting with representatives from the affected parties
to informally mediate the conict; and/or
(3) coordinating a formal mediation session between rep-
resentatives of the affected parties.
(c) If the conict has not been resolved within 45 days of the
date the person or regional water planning group led the petition with
the board, the parties may request mediation. The parties may request
the assistance of the Center for Public Policy Dispute Resolution at The
University of Texas School of Law or an alternative dispute resolution
system established under Chapter 152, Civil Practice and Remedies
Code, to obtain a qualied, impartial third party to mediate the matter.
The cost of the mediation services must be specied in the agreement
between the parties and the mediation services provider. If the parties
cannot resolve the conict through mediation, the board shall resolve
the conict by the 60th day after the date mediation is completed. To
resolve the conict, the executive administrator will recommend a res-
olution to the conict to the board. Before presenting the issue to the
board, the executive administrator will provide the affected parties 15
days notice. The board shall adopt a resolution to the conict at a pub-
lic meeting. Resolution may include requiring a revision to the ground-
water conservation district’s approved management plan or consolidat-
ing the resolution with an action being taken by the board pursuant to
§357.15 of this title (relating to Interaction with Groundwater Conser-
vation District Management Plans).
(d) If the board requires a revision to the district’s approved
management plan, the board shall provide information to the district
on the revisions that are required and why. The district shall prepare
any revisions based on the information provided by the board and hold,
after notice, at least one public hearing at a central location within the
district. The district shall consider all public and board comments, pre-
pare, revise, and adopt its plan, and submit the revised plan to the board
for approval pursuant to this subchapter.
(e) At the request of either the district or the affected regional
water planning group, the board shall include in the state water plan a
discussion of the conict and its resolution.
(f) If the district disagrees with the decision of the board, the
district may appeal the decision to a district court in Travis County.
§356.12. Training on Data Collection Methodology.
If requested by a district in writing to the executive administrator, the
board shall provide the district training on basic data collection method-
ology and reporting and provide technical assistance, including basic
data collection and reporting methodology.
§356.13. Data Collected by the District.
Upon written request of the executive administrator, a district shall pro-
vide any data collected by the district to the executive administrator in
a format acceptable to the executive administrator. The executive ad-
ministrator shall provide to the districts a list of acceptable formats for
reporting by the districts.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Water Development Board
Effective date: December 13, 2005
Proposal publication date: September 2, 2005
For further information, please call: (512) 475-2052
ADOPTED RULES December 9, 2005 30 TexReg 8305
TABLES AND GRAPHICS December 9, 2005 30 TexReg 8307
30 TexReg 8308 December 9, 2005 Texas Register
TABLES AND GRAPHICS December 9, 2005 30 TexReg 8309
30 TexReg 8310 December 9, 2005 Texas Register
TABLES AND GRAPHICS December 9, 2005 30 TexReg 8311
30 TexReg 8312 December 9, 2005 Texas Register
TABLES AND GRAPHICS December 9, 2005 30 TexReg 8313
30 TexReg 8314 December 9, 2005 Texas Register
Department of Aging and Disability Services
Open Solicitation for Lamb County
Pursuant to Title 2, Chapters 22 and 32, of the Human Resources Code
and 40 Texas Administrative Code (TAC) §19.2324(b), primary selec-
tion process, the Department of Aging and Disability Services (DADS)
is announcing an open solicitation period of 30 days, effective the date
of this public notice, for Lamb County, County #140. Medicaid nurs-
ing facility occupancy rates in Lamb County exceeded the 90% occu-
pancy threshold for six consecutive months during the period of May
2005 through October 2005. The county occupancy rates for each
month of that period were: 90.9%, 91.0%, 91.4%, 92.4%, 92.4%,
90.6%. In accordance with the requirements contained in 40 TAC
§19.2324(b), current nursing facility licensees or property owners of
currently licensed nursing facilities may apply for an additional alloca-
tion of Medicaid beds. The allocation of additional Medicaid beds is
restricted to nursing facility beds that are currently licensed and may be
converted to Medicaid-certied beds. Applicants for additional Med-
icaid beds must demonstrate a history of quality care as specied in 40
TAC §19.2322(e). Applicants must submit a written reply as described
in 40 TAC §19.2324(b)(5) to Joe D. Armstrong, Department of Ag-
ing and Disability Services, Licensing and Credentialing Section, Reg-
ulatory Services, Mail Code E-342, P.O. Box 149030, Austin, Texas
78714-9030. The written reply must be received by DADS before the
close of business January 9, 2006, the published ending date of the open
solicitation period. If one or more applicants are eligible for additional
Medicaid beds, DADS will allocate Medicaid beds in accordance with
40 TAC §19.2324(b)(6) and (7). If the number of beds allocated under
the primary selection process does not reduce the occupancy rate be-
low 90%, DADS will place another public notice in the Texas Register




Department of Aging and Disability Services
Filed: November 30, 2005
Texas Building and Procurement Commission
Request for Proposals
The Texas Building and Procurement Commission (TBPC), on behalf
of the Texas Department of Agriculture (TDA), announces the issuance
of Request for Proposals (RFP) #303-6-10636. TBPC seeks a 5 year
lease of approximately 14,952 square feet of warehouse space in the
Austin area, Travis County, Texas.
The deadline for questions is December 19, 2005, and the deadline
for proposals is December 28, 2005 at 3:00 P.M. The award date is
February 1, 2006. TBPC reserves the right to accept or reject any or
all proposals submitted. TBPC is under no legal or other obligation to
execute a lease on the basis of this notice or the distribution of a RFP.
Neither this notice nor the RFP commits TBPC to pay for any costs
incurred prior to the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of





Texas Building and Procurement Commission
Filed: November 30, 2005
Request for Proposals
The Texas Building and Procurement Commission (TBPC), on behalf
of the Texas Commission on Environmental Quality (TCEQ), an-
nounces the issuance of Request for Proposals (RFP) #303-6-10640.
TBPC seeks a 10 year lease of approximately 7,638 square feet of
ofce/laboratory space in the Austin area, Travis County, Texas.
The deadline for questions is December 16, 2005, and the deadline
for proposals is December 30, 2005 at 3:00 P.M. The award date is
February 1, 2006. TBPC reserves the right to accept or reject any or
all proposals submitted. TBPC is under no legal or other obligation to
execute a lease on the basis of this notice or the distribution of a RFP.
Neither this notice nor the RFP commits TBPC to pay for any costs
incurred prior to the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Kenneth Ming at (512) 463-2743. A copy





Texas Building and Procurement Commission
Filed: November 30, 2005
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§§303.003, 303.005, 303.008, 303.009, 304.003, and 346.101., Tex.
Fin. Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 12/05/05 - 12/11/05 is 18% for Con-
sumer1/Agricultural/Commercial2 credit thru $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 12/05/05 - 12/11/05 is 18% for Commercial over $250,000.
The monthly ceiling as prescribed by §303.005 and §303.0093 for the
period of 12/01/05 - 12/31/05 is 18% for Consumer/Agricultural/Com-
mercial credit thru $250,000.
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The monthly ceiling as prescribed by §303.005 and §303.009 for the
period of 12/01/05 - 12/31/05 is 18% for Commercial over $250,000.
The standard quarterly rate as prescribed by §303.008 and §303.009
for the period of 01/01/06 - 03/31/06 is 18% for Consumer/Agricul-
tural/Commercial credit thru $250,000.
The standard quarterly rate as prescribed by §303.008 and §303.009
for the period of 01/01/06 - 03/31/06 is 18% for Commercial over
$250,000.
The retail credit card quarterly rate as prescribed by §303.0091 for the
period of 01/01/06 - 03/31/06 is 18% for Consumer/Agricultural/Com-
mercial credit thru $250,000.
The lender credit card quarterly rate as prescribed by §346.101, Tex.
Fin. Code1 for the period of 01/01/06 - 03/31/06 is 18% for Con-
sumer/Agricultural/Commercial credit thru $250,000.
The standard annual rate as prescribed by §303.008 and §303.0094
for the period of 01/01/06 - 03/31/06 is 18% for Consumer/Agricul-
tural/Commercial credit thru $250,000.
The standard annual rate as prescribed by §303.008 and §303.009
for the period of 01/01/06 - 03/31/06 is 18% for Commercial over
$250,000.
The retail credit card annual rate as prescribed by §303.0091 for the
period of 01/01/06 - 03/31/06 is 18% for Consumer/Agricultural/Com-
mercial credit thru $250,000.
The judgment ceiling as prescribed by §304.003 for the period of
12/01/05 - 12/31/05 is 7.00% for Consumer/Agricultural/Commercial
credit thru $250,000.
The judgment ceiling as prescribed §304.003 for the period of 12/01/05
- 12/31/05 is 7.00% for Commercial over $250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment, or other similar purpose.
3For variable rate commercial transactions only.




Of¿ce of Consumer Credit Commissioner
Filed: November 28, 2005
Credit Union Department
Application for a Merger or Consolidation
Notice is given that the following application has been led with the
Credit Union Department and is under consideration:
An application was received from Dallas County Credit Union (Dal-
las) seeking approval to merge with Texans Credit Union (Richardson),
with the latter being the surviving credit union.
Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
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Texas Commission on Environmental Quality
Notice of Public Meeting on Thursday, January 19, 2006, in
Midlothian, Texas Concerning the Texas American Oil State
Superfund Site
The purpose of the meeting is to obtain public input and information
concerning the intent to take no further action at the site and to delete
the site from the state Superfund registry.
The executive director (ED) of the Texas Commission on Environmen-
tal Quality (TCEQ or commission) is issuing this public notice of intent
to take no further action at the Texas American Oil State Superfund site
(the site) and to delete the site from its listed status on the state Super-
fund registry. The state registry is the list of state Superfund sites which
may constitute an imminent and substantial endangerment to public
health and safety or the environment due to a release or threatened re-
lease of hazardous substances into the environment. The commission
is proposing this deletion because the ED has determined that due to
remedial actions that have been performed, the site no longer presents
such an endangerment. This combined notice was also published in the
Midlothian Mirror on December 7, 2005.
The site was listed on the state Superfund registry in the January 22,
1988, issue of the Texas Register (13 TexReg 427). The site, including
all land, structures, appurtenances, and other improvements, is located
in Midlothian, Ellis County, Texas. The site also included any areas
where hazardous substances had come to be located as a result, either
directly or indirectly, of releases of hazardous substances from the site.
The Texas American Oil site is located in an abandoned limestone
quarry, approximately three miles north of Midlothian on the west side
of Old State Highway 67 in northwest Ellis County, near the Dallas
County line. The eight-acre tract was the location of a waste oil recy-
cler, which re-rened used crankcase and transmission oil from 1970 to
1978. When the facility closed in 1978, the wastes were pumped from
the three pits near the west end of the facility; the remaining sludge was
mixed in place with soil, and the pits were covered with a three-inch
layer of asphalt to comply with a Texas Department of Water Resources
order. In 1980, the property was leased by a transporter of used oil.
Records indicate that operations were shut down that same year but
most of the structures, tanks, and stored waste remained on site until at
least 1984, when the United States Environmental Protection Agency
made an inspection and recommended that Texas American Oil remove
all liquids from a sump pit and a 135,000-gallon storage tank and re-
strict access to those areas. An April 1987 site inspection showed that
all tanks and equipment had been removed; however, soil samples from
the areas of the structures showed elevated lead concentrations. At the
time of the hazard ranking scoring, the contaminants of concern in-
cluded chloroform, lead, and polychlorinated biphenyls (PCBs).
The remedial actions, conducted from 2002 to 2004, consisted of treat-
ment and/or removal of contaminated soils, sludge, asphalt, liquid, and
waste from the site and disposal of this material at an appropriately
licensed and permitted off-site disposal facility. The remedial action
also included plugging and abandonment of monitoring wells on the
site, placement of off-site select ll and topsoil material, and re-vege-
tation of all disturbed areas of the site.
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As a result of the remedial actions that have been performed at the site,
the ED has determined that the site no longer presents an imminent
and substantial endangerment to public health and safety and the en-
vironment. Site conditions have met the residential land use criteria
as established by the Texas Risk Reduction Program and the security
fence remains on the site. Therefore, no further action is necessary at
the site and the site is eligible for deletion from the state registry of
Superfund sites as provided by 30 TAC §335.344(c).
The commission will hold a public meeting to receive comment on the
proposed deletion of the site and the determination to take no further
action. This public meeting will be legislative in nature and is not a
contested case hearing under Texas Government Code, Chapter 2001.
The public meeting is scheduled for 7:00 p.m., Thursday, January 19,
2006, in Council Chambers of Midlothian City Hall, 104 West Avenue
E, in Midlothian, Texas.
All persons desiring to make comments may do so prior to or at the
public meeting. All comments submitted prior to the public meeting
must be received by 5:00 p.m., January 19, 2006, to Mr. Alvie Nichols,
Project Manager, Texas Commission on Environmental Quality, Reme-
diation Division, MC 136, P.O. Box 13087, Austin, Texas 78711-3087
or by facsimile (512) 239-2303. The public comment period for this
action will end at the close of the public meeting on January 19, 2006.
A portion of the record for this site, including documents pertinent to
the proposed deletion of the site, is available for review during regular
business hours at the A.H. Meadows Public Library, 921 South Ninth
Street, Midlothian, Texas 76065, (972) 775-3417. Copies of the com-
plete public record le may be obtained during regular business hours
at the commission’s Records Management Center, Records Customer
Service, Building E, First Floor, MC 199, 12100 Park 35 Circle, Austin,
Texas 78753, (800) 633-9363 or (512) 239-2920. Photocopying of le
information is subject to payment of a fee. Parking is available on the
east side of Building D, convenient to access ramps that are between
Buildings D and E.
Persons who have special communication or other accommodation
needs who are planning to attend the meeting should contact the
agency at (800) 633-9363. Requests should be made as far in advance
as possible.
For further information regarding this meeting, please call Bruce




Texas Commission on Environmental Quality
Filed: November 29, 2005
Notice of Water Quality Applications
The following notices were issued during the period of November 17,
2005 through November 28, 2005.
The following require the applicants to publish notice in the news-
paper. The public comment period, requests for public meetings, or
requests for a contested case hearing may be submitted to the Ofce
of the Chief Clerk, Mail Code 105, P.O. Box 13087, Austin Texas
78711-3087, WITHIN 30 DAYS OF THE DATE OF NEWSPAPER
PUBLICATION OF THIS NOTICE.
AUC GROUP, L.P. has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014554001, to authorize the discharge of treated domestic
wastewater at a daily average ow not to exceed 180,000 gallons per
day. The facility will be located approximately one mile southeast of
the intersection of Interstate 10 and Sjolander Road in Harris County,
Texas.
AZTECA MILLING, L.P. which operates a corn our mill, has applied
for a major amendment to Permit No. WQ0002525000 to authorize an
increase in the maximum pH limitation from 9.0 standard units to 12.0
standard units. The current permit authorizes the disposal of process
wastewater from the washing and cooking of whole corn combined
with lime at a daily average ow not to exceed 300,000 gallons per day
via irrigation of 165 acres. This permit will not authorize a discharge
of pollutants into water in the State. The facility site and disposal area
are located approximately one quarter (1/4) mile west of U.S. Highway
281 on the north side of Chapin Road, north of the City of Edinburg,
Hildalgo County, Texas.
CITY OF CLARKSVILLE has applied for a renewal of TPDES Per-
mit No. 10148-001, which authorizes the discharge of treated domes-
tic wastewater at a daily average ow not to exceed 900,000 gallons
per day. The facility is located approximately 1.5 miles southeast of
the intersection of U.S. Highway 82 and State Highway 37 and ap-
proximately 0.75 mile east of Farm-to-Market Road 910 in Red River
County, Texas.
GARDEN VALLEY UTILITY COMPANY has applied for a new per-
mit, Proposed Permit No. WQ0014596001, to authorize the disposal
of treated domestic wastewater at a daily average ow not to exceed
25,000 gallons per day via subsurface drip irrigation of 5.6 acres of pub-
lic access golf course-fairway and rough. The facility and disposal site
will be located approximately 5,446 feet east-southeast of the intersec-
tion of Farm-to-Market Road 1995 and County Road 424, and approx-
imately 2,280 feet north-northwest of the intersection of Farm-to-Mar-
ket Road 1995 and County Road 422, in Smith County, Texas.
CITY OF LA FERIA has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit
No. WQ0010697002, to authorize the discharge of treated domestic
wastewater at an annual average ow not to exceed 1,250,000 gallons
per day. The facility is located on South Rabb Road, approximately
0.6 mile South of Business 83 in Cameron County, Texas.
MB WASTEWATER SERVICES L.L.C. has applied for a renewal
of TPDES Permit No. 14107-001, which authorizes the discharge
of treated domestic wastewater at a daily average ow not to exceed
240,000 gallons per day. The plant site is located on the south side of
County Road 3405, approximately 1200-1500 feet West of the inter-
section of Farm-to-Market Road 1571 and County Road 3405 adjacent
to the Odell Branch and directly South of the Texas Department of
Parks and Wildlife property in Hunt County, Texas.
MARTIN REALTY & LAND, INC. has applied for a major amend-
ment to TPDES Permit No. WQ0012621001 to authorize an increase
in the discharge of treated domestic wastewater from a daily average
ow not to exceed 100,000 gallons per day to a daily average ow
not to exceed 150,000 gallons per day. The facility is located approxi-
mately two miles southeast of the intersection of Farm-to-Market Road
1485 and Farm-to-Market Road 2090 in the Country West Subdivision
in Montgomery County, Texas.
SIENNA PLANTATION MUNICIPAL UTILITY DISTRICT NO. 1
has applied for a new permit, proposed Texas Pollutant Discharge Elim-
ination System (TPDES) Permit No. WQ0014611001, to authorize the
discharge of treated domestic wastewater at a daily average ow not to
exceed 600,000 gallons per day. The facility will be located approx-
imately 250 feet north of Sienna Ranch Road and approximately 500
feet east-northeast of Cow Bayou in Fort Bend County, Texas.
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SIENNA PLANTATION MUNICIPAL UTILITY DISTRICT NO. 1
has applied for a new permit, proposed Texas Pollutant Discharge Elim-
ination System (TPDES) Permit No. WQ0014612001, to authorize the
discharge of treated domestic wastewater at a daily average ow not to
exceed 600,000 gallons per day. The facility will be located approxi-
mately 500 feet south of Sienna Parkway, 465 feet east of Channel 2
and west of the pipeline easement in Fort Bend County, Texas.
STEAMBOAT SHORES OWNERS ASSOCIATION has applied for a
renewal of TPDES Permit No. 13659-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average ow not to
exceed 13,500 gallons per day. The facility is located on the south bank
of Lake Fork Reservoir between Penson Spring Branch and Boardtree
Branch, approximately 1.2 miles north of the intersection of Farm-to-
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Filed: November 30, 2005
Texas Health and Human Services Commission
Public Notice
The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number TX 05-009, Amendment Number
706, to the Texas State Plan for Medical Assistance, under Title XIX
of the Social Security Act. The proposed amendment adds the services
provided by licensed psychologists, licensed clinical social workers, li-
censed marriage and family therapists, and licensed professional coun-
selors as a benet for the adult Medicaid population. The anticipated
effective date for the proposed amendment is December 1, 2005.
The proposed amendment is estimated to result in expenditures for s-
cal year (FY) 2006 of $24,454,290 in federal funds, $15,846,122 in
state funds, with total expenditures of $40,300,412. The estimated s-
cal impact for FY 2007 will result in expenditures of $36,539,369 in
federal funds, $22,893,567 in state funds, with total expenditures of
$59,432,936.
To obtain copies of the proposed amendment, interested parties
may contact Gilbert Estrada, Policy Analyst with Medicaid/CHIP
Division, at the Health and Human Services Commission, P.O.
Box 85200, MC-H600, Austin, Texas 78708-5200, or by e-mail at
gilbert.estrada@hhsc.state.tx.us. Copies of the proposal will also be
made available for public review at the local ofces of the Texas




Texas Health and Human Services Commission
Filed: November 30, 2005
Public Notice
The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 05-020, Amendment Number 717,
to the Texas State Plan for Medical Assistance, under Title XIX of the
Social Security Act. The purpose of this amendment is to comply with
the Medicare Prescription Drug, Improvement, and Modernization Act
of 2003 (MMA). The MMA prohibits Medicaid beneciaries who are
entitled to receive Medicare benets under Part A or Part B from re-
ceiving their pharmacy benets under the State Medicaid Program, ex-
cept for specic categories of drugs excluded from coverage in the
MMA. The proposed amendment will remove the pharmacy benets
from the State Medicaid Program for these beneciaries as required by
the MMA. The anticipated effective date of the proposed amendment
is January 1, 2006.
The proposed amendment is estimated to result in annual aggregate in-
creased costs of approximately $24,900,000 for scal year (FY) 2006,
of which approximately $15,100,000 is federal funds and $9,800,000
is state general revenue, and approximately $109,500,000 in increased
costs for FY 2007, of which approximately $67,400,000 is federal
funds and approximately $42,100,000 is state general revenue.
To obtain copies of the proposed amendment, interested parties may
contact Lesa Ledbetter by mail at Medicaid/CHIP, Texas Health and
Human Services Commission, P.O. Box 85200, Austin, Texas 78708-
5200; by telephone at (512) 491-1199; by facsimile at (512) 491-1953;
or by e-mail at lesa.ledbetter@hhsc.state.tx.us. Copies of the proposal
will also be made available for public review at the local ofces of the




Texas Health and Human Services Commission
Filed: November 30, 2005
Public Notice
The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 06-002, Amendment Number 720,
to the Texas State Plan for Medical Assistance, under Title XIX of
the Social Security Act. The purpose of this amendment is to revise
the reimbursement methodology used to make additional payments to
high-volume primary care providers (PCPs), specialists, and dentists.
The proposed amendment is effective January 1, 2006.
The proposed amendment is estimated to result in annual aggregate
spending of approximately $8.3 million for state scal year (SFY)
2006, with approximately $5.0 million in federal funds and approx-
imately $3.3 million in state general revenue, and annual aggregate
spending of approximately $12.5 million for SFY 2007, with approx-
imately $7.6 million in federal funds and approximately $4.9 million
in state general revenue. Funding for payments to high-volume
Medicaid providers was originally appropriated by the 77th Texas
Legislature, Regular Session, 2001, and was continued by the 79th
Texas Legislature, Regular Session, 2005.
To obtain copies of the proposed amendment, interested parties may
contact Nancy Kimble by mail at Rate Analysis for Acute Care and
Cost Reporting Services, Texas Health and Human Services Commis-
sion, P.O. Box 85200, H-400, Austin, Texas 78708-5200; by telephone
at (512) 491-1363; by facsimile at (512) 491-1983; or by e-mail at
nancy.kimble@hhsc.state.tx.us. Copies of the proposal will also be
made available for public review at the local ofces of the Texas De-
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Filed: November 30, 2005
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Public Notice
The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 06-003, Amendment Number 721,
to the Texas State Plan for Medical Assistance, under Title XIX of
the Social Security Act. The purpose of this amendment is to revise
the reimbursement methodology used to make additional payments to
high-volume ambulatory surgical centers (ASCs) and hospital ASCs
(HASCs). The proposed amendment is effective January 1, 2006.
The proposed amendment is estimated to result in annual aggregate
spending of approximately $2.3 million for state scal year (SFY)
2006, with approximately $1.4 million in federal funds and approx-
imately $900,000 in state general revenue, and annual aggregate
spending of approximately $3.5 million for SFY 2007, with approxi-
mately $2.1 million in federal funds and approximately $1.4 million
in state general revenue. Funding for payments to high-volume
Medicaid providers was originally appropriated by the 77th Texas
Legislature, Regular Session, 2001, and was continued by the 79th
Texas Legislature, Regular Session, 2005.
To obtain copies of the proposed amendment, interested parties may
contact Nancy Kimble by mail at Rate Analysis for Acute Care and
Cost Reporting Services, Texas Health and Human Services Commis-
sion, P.O. Box 85200, H-400, Austin, Texas 78708-5200; by telephone
at (512) 491-1363; by facsimile at (512) 491-1983; or by e-mail at
nancy.kimble@hhsc.state.tx.us. Copies of the proposal will also be
made available for public review at the local ofces of the Texas De-




Texas Health and Human Services Commission
Filed: November 30, 2005
Public Notice
The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 06-004, Amendment Number 722,
to the Texas State Plan for Medical Assistance, under Title XIX of
the Social Security Act. The purpose of this amendment is to revise
the reimbursement methodology used to make additional payments to
high-volume birthing centers. The proposed amendment is effective
January 1, 2006.
The proposed amendment is estimated to result in annual aggregate
spending of approximately $166,000 for state scal year (SFY) 2006,
with approximately $100,696 in federal funds and approximately
$65,304 in state general revenue, and annual aggregate spending of
approximately $250,000 for SFY 2007, with approximately $151,650
in federal funds and approximately $98,350 in state general revenue.
Funding for payments to high-volume Medicaid providers was orig-
inally appropriated by the 77th Texas Legislature, Regular Session,
2001, and was continued by the 79th Texas Legislature, Regular
Session, 2005.
To obtain copies of the proposed amendment, interested parties may
contact Nancy Kimble by mail at Rate Analysis for Acute Care and
Cost Reporting Services, Texas Health and Human Services Commis-
sion, P.O. Box 85200, H-400, Austin, Texas 78708-5200; by telephone
at (512) 491-1363; by facsimile at (512) 491-1983; or by e-mail at
nancy.kimble@hhsc.state.tx.us. Copies of the proposal will also be
made available for public review at the local ofces of the Texas De-




Texas Health and Human Services Commission
Filed: November 30, 2005
Public Notice
The Texas Health and Human Services Commission announces its in-
tent to submit an amendment to the Texas State Child Health Plan under
Title XXI of the Social Security Act. The purpose of this amendment
is to expand the age of eligibility for the Children’s Health Insurance
Program (CHIP) to include the period from conception to birth.
The proposed amendment is effective September 1, 2006. The pro-
posed amendment is estimated to result in no expenditures in state s-
cal year (SFY) 2006. The amendment is estimated to result in annual
aggregate expenditures of approximately $304.1 million for SFY 2007,
with approximately $218.9 million in federal funds and approximately
$85.2 million in state general revenue expenditures.
To obtain copies of the proposed amendment, interested parties may
contact Kyna Belcher by mail at Medicaid/CHIP, Texas Health and
Human Services Commission, P.O. Box 85200, Austin, Texas 78708-
5200; by telephone at (512) 491-1884; by facsimile at (512) 491-1953;




Texas Health and Human Services Commission
Filed: November 30, 2005
Request for Public Comment - Methodology for Determining
Caseload Reduction for the Temporary Assistance for Needy
Families (TANF) Program for Federal Fiscal Year 2006
The Texas Health and Human Services Commission (HHSC) is seek-
ing comments from the public on its methodology for determining the
TANF caseload reduction from federal scal year (FFY) 1995 to FFY
2005. This methodology and its results will be submitted to the fed-
eral Administration for Children and Families for use in calculating the
caseload reduction credit used in determining compliance with TANF
work participation rates for FFY 2006. The methodology will be posted
on the HHSC Internet web site at http://www.hhsc.state.tx.us/research
by December 9, 2005. Written or electronic copies of the methodology
can also be obtained by contacting Ross McDonald at (512) 424-6843.
The public comment period begins December 9, 2005 and ends De-
cember 23, 2005. Comments must be submitted in writing to Texas
Health and Human Services Commission, Center for Strategic Deci-
sion Support, Ross McDonald, MC 1950, P.O. Box 13247, Austin,





Texas Health and Human Services Commission
Filed: November 29, 2005
Department of State Health Services
IN ADDITION December 9, 2005 30 TexReg 8319
Notice of Amendment Number 38 to the Radioactive Material
License of Waste Control Specialists, LLC
Notice is hereby given by the Department of State Health Services (de-
partment), Radiation Safety Licensing Branch, that it has amended Ra-
dioactive Material License Number L04971 issued to Waste Control
Specialists, LLC (WCS) located in Andrews County, Texas, one mile
North of State Highway 176; 250 feet East of the Texas/New Mexico
State Line; 30 miles West of Andrews, Texas.
Amendment number 38 provides title changes in specic key organi-
zational positions for which the licensee is required to provide a cur-
rent resume upon any employment change. Additionally, commitments
provided by the licensee for organizational reporting of radiation safety
specialist are incorporated by reference.
The department has determined that the amendment of the license and
the terms of conditions provide reasonable assurance that the licensee’s
radioactive waste processing facility is operated in accordance with
the requirements of Texas Administrative Code (TAC), Chapter 289;
the amendment of the license will not be inimical to the health and
safety of the public or the environment; and the activity represented by
the amendment of the license will not have a signicant effect on the
human environment.
This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as set out in 25 TAC, §289.205(f). A "person affected"
is dened as a person who demonstrates that the person has suffered or
will suffer actual injury or economic damage and, if the person is not a
local government, is (a) a resident of a county, or a county adjacent to
a county, in which the radioactive material is or will be located; or (b)
doing business or has a legal interest in land in the county or adjacent
county.
A person affected may request a hearing by writing Richard A. Ratliff,
P.E., Radiation Program Ofcer, Department of State Health Services,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by this action, identify the subject license, specify the
reasons why the person considers himself affected, and state the relief
sought. If the person is represented by an agent, the name and address
of the agent must be stated. Should no request for a public hearing be
timely led, the agency action will be nal.
A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, Chapter 401, the Ad-
ministrative Procedure Act (Texas Government Code Chapter 2001),
the formal hearing procedures of the department (25 TAC, §1.21 et
seq.) and the procedures of the State Ofce of Administrative Hear-
ings (1 TAC, Chapter 155).
A copy of the license amendment and supporting materials are avail-
able, by appointment, for public inspection and copying at the ofce
of the Radiation Safety Licensing Branch, Department of State Health
Services, Exchange Building, 8407 Wall Street, Austin, Texas, tele-
phone (512) 834-6688, 8:00 a.m. to 5:00 p.m., Monday - Friday (ex-
cept holidays). Information relative to inspection and copying the doc-
uments may be obtained by contacting Chrissie Toungate, Custodian




Department of State Health Services
Filed: November 30, 2005
Notice of an Agreed Order Issued on November 22, 2005, on
Registrant C & G Chiropractic, Inc.
An Agreed Order is hereby issued by the Department of State Health
Services (department) to C & G Chiropractic, Inc. (registration
#R20062-001) of Kingwood. A total penalty of $500 shall be paid
by registrant for violations of 25 Texas Administrative Code, Chapter
289. The registrant shall also comply with additional settlement
agreement requirements.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: November 30, 2005
Texas Higher Education Coordinating Board
Notice of Inviting Applications for New Awards under the
Teacher Quality Grants Program (Public Law 107-110) for
Implementation During the Period May 1, 2006 - May 31, 2007
PURPOSE: To provide assistance to universities, colleges, and edu-
cational non-prot organizations collaborating with high-need Texas
school districts for signicant projects designed to improve the quality
of instruction and student performance in mathematics and science.
DEADLINE FOR TRANSMITTAL OF APPLICATIONS: January 16,
2006
APPLICATIONS AVAILABLE: December 12, 2005
AVAILABLE FUNDS: $5,600,000
ESTIMATED RANGE OF AWARDS: $85,000
ESTIMATED NUMBER OF AWARDS: 55 - 60
PROJECT PERIOD: May 1, 2006 - May 31, 2007
BUDGET PERIOD: 13 Months
APPLICABLE REGULATIONS:
(a) Public Law 107-110; Texas Higher Education Grant Administrative
Regulations (see Appendix A);
(b) Education Department General Administrative Regulations
(EDGAR), 34 CFR Parts 74, 75, 76, 77, 79, 80, 81, 82, 85, and 86;
(c) Audit Requirements under OMB Circular A-133 for public colleges
and universities and for independent colleges and universities, and non-
prot organizations (see Appendix C); and
(d) OMB Circular A-21: Cost Principles for Educational Institutions;
and OMB Circular A-122 for private non-prot organizations; and
OMB Circular A-102, Part 80: Subpart A - C, §§80.1 - 80.35 (see
Appendix D).
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Texas Department of Insurance
Company Licensing
Application for admission to the State of Texas by AMERICAN COM-
MUNITY MUTUAL INSURANCE COMPANY, a foreign life, acci-
dent and/or health company. The home ofce is in Livonia, Michigan.
Any objections must be led with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200505480
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: November 28, 2005
Company Licensing
Application to change the name of NATIONAL INSURANCE UN-
DERWRITERS to DIRECT NATIONAL INSURANCE COMPANY,
a foreign re and/or casualty company. The home ofce is in Nashville,
Tennessee.
Application to change the name of HIGHMARK LIFE INSURANCE
COMPANY to HM INSURANCE COMPANY, a foreign re and/or
casualty company. The home ofce is in Pittsburgh, Pennsylvania.
Application for admission to the State of Texas by UNIQUE INSUR-
ANCE COMPANY, a foreign re and/or casualty company. The home
ofce is in Chicago, Illinois.
Any objections must be led with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200505542
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: November 30, 2005
Notice of Reconvening of 2004 Texas Title Insurance Biennial
Hearing-Ratemaking Phase
The Commissioner of Insurance will hold a public hearing under
Docket No. 2601 on Wednesday, January 25, 2006, at 10:30 a.m. in
Room 100 of the William P. Hobby, Jr. State Ofce Building, 333
Guadalupe Street in Austin, Texas, and continuing thereafter at dates,
times, and places designated by the Commissioner until conclusion.
This is notice of the reconvening of the continued Ratemaking Phase
of the 2004 Texas Title Insurance Biennial Hearing that was originally
set on December 31, 2004, as published in the October 15, 2004, issue
of the Texas Register (29 TexReg 9718).
The Commissioner of Insurance has jurisdiction over the promulga-
tion of rules and premium rates, over amendments to or promulgation
of approved forms, and over other matters set out in this notice pur-
suant to Texas Insurance Code, §31.021 and Chapters 2501 and 2703,
and §2551.003, and pursuant to the Texas Administrative Code, Title
28, Chapter 9. The procedure of the hearing will be governed by the
Rules of Practice and Procedure before the Department of Insurance
(Texas Administrative Code, Title 28, Chapter 1, Subchapter A) and
the Administrative Procedure Act (Texas Gov’t Code, Ch. 2001).
TRD-200505481
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: November 28, 2005
Texas Lottery Commission
Instant Game Number 638 "Hot Slots"
1.0 Name and Style of Game.
A. The name of Instant Game No. 638 is "HOT SLOTS". The play
style is "key symbol match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 638 shall be $2.00 per ticket.
1.2 Denitions in Instant Game No. 638.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol- The printed data under the latex on the front of
the instant ticket that is used to determine eligibility for a prize.
Each Play Symbol is printed in Symbol font in black ink in positive
except for dual-image games. The possible black play symbols are:
7 SYMBOL, DOLLAR SIGN SYMBOL, HORSE SHOE SYM-
BOL, LEMON SYMBOL, BANANA SYMBOL, POT OF GOLD
SYMBOL, MELON SYMBOL, CHERRIES SYMBOL, APPLE
SYMBOL, GRAPE SYMBOL, BELL SYMBOL, CROWN SYM-
BOL, DIAMOND SYMBOL, STAR SYMBOL, COIN SYMBOL,
STACK OF BILLS SYMBOL, BAR SYMBOL and WIN SYMBOL.
D. Play Symbol Caption- The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $50.00 or $100.
I. High-Tier Prize- A prize of $2,000 or $25,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number, and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (638), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 638-0000001-001.
L. Pack - A pack of "HOT SLOTS" Instant Game tickets contains 250
tickets, packed in plastic shrink-wrapping and fanfolded in pages of
two (2). Tickets 001 and 002 will be on the top page; tickets 003 and
004 on the next page; etc.; and tickets 249 and 250 will be on the last
page. Please note the books will be in an A- B conguration.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"HOT SLOTS" Instant Game No. 638 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "HOT SLOTS" Instant Game is determined once the
latex on the ticket is scratched off to expose 40 (forty) Play Symbols.
If a player reveals 3 matching play symbols within the same spin, the
player wins the prize shown for that spin. If a player reveals a "WIN"
play symbol, the player wins the prize shown for that spin automat-
ically. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 40 (forty) Play Symbols must appear under the latex over-
print on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted, or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code, and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut and have exactly 40
(forty) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective, or printed or produced in error;
16. Each of the 40 (forty) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures;
17. Each of the 40 (forty) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
le at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
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2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No four or more like non-winning prize symbols on a ticket.
C. There will be many at least 4 "near wins" on non-winning tickets.
D. No duplicate non-winning spins in the exact same order on a ticket.
E. Non-winning prize symbols will not match a winning prize symbol
on a ticket.
F. When the auto win symbol appears, there will be no duplicate play
symbols within that spin.
2.3 Procedure for Claiming Prizes.
A. To claim a "HOT SLOTS" Instant Game prize of $2.00, $4.00,
$5.00, $10.00, $20.00, $50.00, or $100, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identication, make payment of the amount due the claimant and phys-
ically void the ticket; provided that the Texas Lottery Retailer may, but
is not, in some cases, required to pay a $50.00 or $100 ticket. In the
event the Texas Lottery Retailer cannot verify the claim, the Texas Lot-
tery Retailer shall provide the claimant with a claim form and instruct
the claimant on how to le a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notied promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "HOT SLOTS" Instant Game prize of $2,000 or $25,000,
the claimant must sign the winning ticket and present it at one of the
Texas Lottery’s Claim Centers. If the claim is validated by the Texas
Lottery, payment will be made to the bearer of the validated winning
ticket for that prize upon presentation of proper identication. When
paying a prize of $600 or more, the Texas Lottery shall le the appropri-
ate income reporting form with the Internal Revenue Service (IRS) and
shall withhold federal income tax at a rate set by the IRS if required. In
the event that the claim is not validated by the Texas Lottery, the claim
shall be denied and the claimant shall be notied promptly.
C. As an alternative method of claiming a "HOT SLOTS" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Ofce
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller of Public Accounts, the Texas Workforce Commission, or
Texas Alcoholic Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Ofce of the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "HOT
SLOTS" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’s family or the minor’s guardian a check or warrant in
the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "HOT SLOTS" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, §466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales, and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
8,040,000 tickets in the Instant Game No. 638. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 638 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 638, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all





Filed: November 28, 2005
Instant Game Number Number 652 "World Poker Tour
$100,000 Texas Hold ‘em"
1.0 Name and Style of Game.
A. The name of Instant Game No. 652 is "WORLD POKER TOUR
$100,000 TEXAS HOLD ‘EM". The play style is "poker".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 652 shall be $10.00 per ticket.
1.2 Denitions in Instant Game No. 652.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 2 SPADE
SYMBOL, 3 SPADE SYMBOL, 4 SPADE SYMBOL, 5 SPADE
SYMBOL, 6 SPADE SYMBOL, 7 SPADE SYMBOL, 8 SPADE
SYMBOL, 9 SPADE SYMBOL, 10 SPADE SYMBOL, J SPADE
SYMBOL, Q SPADE SYMBOL, K SPADE SYMBOL, A SPADE
SYMBOL, 2 CLUB SYMBOL, 3 CLUB SYMBOL, 4 CLUB SYM-
BOL, 5 CLUB SYMBOL, 6 CLUB SYMBOL, 7 CLUB SYMBOL,
8 CLUB SYMBOL, 9 CLUB SYMBOL, 10 CLUB SYMBOL, J
CLUB SYMBOL, Q CLUB SYMBOL, K CLUB SYMBOL, A CLUB
SYMBOL, $2.00, $5.00, $10.00, $15.00, $20.00, $25.00, $50.00,
$75.00, $100, $250, $500, $5,000 or $100,000. The possible red play
symbols are: 2 DIAMOND SYMBOL, 3 DIAMOND SYMBOL,
4 DIAMOND SYMBOL, 5 DIAMOND SYMBOL, 6 DIAMOND
SYMBOL, 7 DIAMOND SYMBOL, 8 DIAMOND SYMBOL, 9
DIAMOND SYMBOL, 10 DIAMOND SYMBOL, J DIAMOND
SYMBOL, Q DIAMOND SYMBOL, K DIAMOND SYMBOL, A
DIAMOND SYMBOL, 2 HEART SYMBOL, 3 HEART SYMBOL,
4 HEART SYMBOL, 5 HEART SYMBOL, 6 HEART SYMBOL, 7
HEART SYMBOL, 8 HEART SYMBOL, 9 HEART SYMBOL, 10
HEART SYMBOL, J HEART SYMBOL, Q HEART SYMBOL, K
HEART SYMBOL and A HEART SYMBOL.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
IN ADDITION December 9, 2005 30 TexReg 8325
30 TexReg 8326 December 9, 2005 Texas Register
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $25.00, $50.00, $75.00, $100, $250 or
$500.
I. High-Tier Prize - A prize of $5,000 or $100,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (652), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 050 within each pack. The format will be: 652-0000001-001.
L. Pack - A pack of "WORLD POKER TOUR $100,000 TEXAS
HOLD ‘EM" Instant Game tickets contains 50 tickets, packed in
plastic shrink-wrapping and fanfolded in pages of one (1). Ticket back
050 will be exposed on one side of the pack and ticket front 001 on
the other side.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
IN ADDITION December 9, 2005 30 TexReg 8327
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lot-
tery "WORLD POKER TOUR $100,000 TEXAS HOLD ‘EM" Instant
Game No. 652 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "WORLD POKER TOUR $100,000 TEXAS
HOLD ‘EM" Instant Game is determined once the latex on the ticket
is scratched off to expose 50 (fty) Play Symbols. At each table, use
YOUR 2 CARDS and the Community Cards to make your best 5-card
poker hand. Do the same with THEIR 2 CARDS. If your best 5-card
poker hand beats their best 5-card poker hand at the same table, win
the prize for that table. No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 50 (fty) Play Symbols must appear under the latex over-
print on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 50
(fty) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 50 (fty) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.
17. Each of the 50 (fty) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
le at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical "spot for
spot" play data.
B. No duplicate non-winning prize symbols on a ticket.
C. A ticket may only win once in each table for a total of ve wins on
a ticket.
D. No duplicate tables, in any order, on any ticket.
E. Each table on a ticket will use a deck of fty-two (52) cards.
F. Listed below is a Glossary of Terms for use in the patterns to follow:
"Starting Hand" - The two (2) cards underneath the scratch-off coat-
ing marked "YOUR 2 CARDS," or underneath the Scratch-off coating
marked "THEIR 2 CARDS".
"Table" - Any of the ve (5) play areas on each ticket.
"Board" - The ve (5) cards underneath the scratch-off coating marked
"COMMUNITY CARDS".
"Suit" - The Spades, Hearts, Diamonds and Clubs are the four (4) Suits.
"Suited" - Any amount of cards where each card is of the same Suit (for
example, 4 of Hearts + 5 of Hearts).
"Non-suited" - Any amount of cards where at least one is of a different
suit (for example, 4 of Hearts + 5 of Spades).
"Sequential" - Any amount of cards that are connected (for example,
10 of Hearts; Jack of Hearts; Queen of Diamonds; King of Clubs; Ace
of Spades).
"Non-Sequential" - Any amount of cards that are not connected (for
example, Ace of Hearts + Queen of Diamonds).
"Pair" - Two (2) cards of the exact same rank (for example, Ace of
Diamonds + Ace of Spades or 7 of Hearts + 7 of Clubs).
"Three of a Kind" - Three (3) cards of the exact same rank.
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"Straight" - Five (5) non-suited cards in sequential order (for example,
2 of Clubs; 3 of Hearts; 4 of Diamonds; 5 of Spades; 6 of Diamonds).
"Flush" - Five (5) non-sequential cards of the same suit (for example, 2
of Diamonds; 4 of Diamonds; 5 of Diamonds; Jack of Diamonds; King
of Diamonds).
"Full House" - Three (3) of a kind with a pair (for example, 4 of Dia-
monds; 4 of Clubs; 4 of Spades; 9 of Hearts; 9 of Diamonds).
"Four of a Kind" - Four (4) cards of the exact same rank.
"Straight Flush" - Five (5) suited and sequential cards, EXCEPT the
highest ve (5) sequential cards.
"Royal Flush" - The highest ve (5) suited and sequential cards (for
example, 10 of Diamonds; Jack of Diamonds; Queen of Diamonds;
King of Diamonds; Ace of Diamonds).
"Final Hand" - The highest ranking ve-card hand that uses the two (2)
cards in either STARTING HAND with the ve (5) cards on the Board.
G. The Suit or Suits used in one of the Starting Hands will NEVER
match any of the Suit or Suits in the other Starting Hand for that table.
H. In any table, the two (2) starting Hands will never be of the same
rank (for example, Jack of Hearts + 10 of Hearts vs. Jack of Diamonds
+ 10 of Clubs or 4 of Clubs + 4 of Diamonds vs. 4 of Hearts + 4 of
Spades.
I. Each and every Starting Hand (YOUR 2 CARDS or THEIR 2
CARDS) will come from one of the following groups:
A. Any Pair
B. Any Suited and Sequential two (2) cards
C. Any Non-Suited and Sequential or any Non-Suited and Non-Se-
quential Cards where BOTH cards are either a 10, Jack, Queen, King
or Ace
J. No Board will ever contain a Straight, Flush, Full House, Four of a
Kind, Straight Flush or Royal Flush.
K. No Board will ever contain four (4) cards of the same suit.
L. Every Straight or Straight Flush will use the card ranks below. An
Ace will never be used in a Straight or Straight Flush.
2, 3, 4, 5, 6
3, 4, 5, 6, 7
4, 5, 6, 7, 8
5, 6, 7, 8, 9
6, 7, 8, 9, 10
7, 8, 9, 10, Jack
8, 9, 10, Jack, Queen
9, 10, Jack, Queen, King
M. A Straight will never appear in the same table with a Straight Flush
or a Royal Flush.
2.3 Procedure for Claiming Prizes.
A. To claim a "WORLD POKER TOUR $100,000 TEXAS HOLD
‘EM" Instant Game prize of $10.00, $15.00, $20.00, $25.00, $50.00,
$75.00, $100, $250 or $500, a claimant shall sign the back of the ticket
in the space designated on the ticket and present the winning ticket
to any Texas Lottery Retailer. The Texas Lottery Retailer shall verify
the claim and, if valid, and upon presentation of proper identication,
make payment of the amount due the claimant and physically void the
ticket; provided that the Texas Lottery Retailer may, but is not, in some
cases, required to pay a $25.00, $50.00, $75.00, $100, $250 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to le a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notied
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
B. To claim a "WORLD POKER TOUR $100,000 TEXAS HOLD
‘EM" Instant Game prize of $5,000 or $100,000, the claimant must sign
the winning ticket and present it at one of the Texas Lottery’s Claim
Centers. If the claim is validated by the Texas Lottery, payment will be
made to the bearer of the validated winning ticket for that prize upon
presentation of proper identication. When paying a prize of $600 or
more, the Texas Lottery shall le the appropriate income reporting form
with the Internal Revenue Service (IRS) and shall withhold federal in-
come tax at a rate set by the IRS if required. In the event that the claim
is not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. As an alternative method of claiming a "WORLD POKER TOUR
$100,000 TEXAS HOLD ‘EM" Instant Game prize, the claimant must
sign the winning ticket, thoroughly complete a claim form, and mail
both to: Texas Lottery Commission, Post Ofce Box 16600, Austin,
Texas 78761-6600. The risk of sending a ticket remains with the
claimant. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
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bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "WORLD
POKER TOUR $100,000 TEXAS HOLD ‘EM" Instant Game, the
Texas Lottery shall deliver to an adult member of the minor’s family
or the minor’s guardian a check or warrant in the amount of the prize
payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "WORLD POKER TOUR $100,000 TEXAS
HOLD ‘EM" Instant Game, the Texas Lottery shall deposit the amount
of the prize in a custodial bank account, with an adult member of the
minor’s family or the minor’s guardian serving as custodian for the
minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
3,000,000 tickets in the Instant Game No. 652. The approximate num-
ber and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 652 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 652, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all nal decisions of the Executive Director.
TRD-200505531




Filed: November 30, 2005
North Central Texas Council of Governments
Consultant Contract Award
Pursuant to the provisions of Government Code, Chapter 2254, the
North Central Texas Council of Governments publishes this notice of
consultant contract award. The consultant proposal request appeared in
the July 1, 2005, issue of the Texas Register (30 TexReg 3909). The se-
lected consultant will perform technical and professional work to con-
duct a Truck Lane Pilot Study.
The consultant selected for this project is Wilbur Smith Associates,
Inc., 4925 Greenville Avenue, Suite 915, Dallas, Texas 75206-4085.




North Central Texas Council of Governments
Filed: November 30, 2005
Public Utility Commission of Texas
Announcement of Application for State-Issued Certicate of
Franchise Authority
The Public Utility Commission of Texas received an application on
November 22, 2005, for a state-issued certicate of franchise authority
(CFA), pursuant to Public Utility Regulatory Act (PURA) §§66.001 -
66.016. A summary of the application follows.
Project Title and Number: Application of Millennium Telcom, L.L.C.,
doing business as One Source Communications, for a State-Issued Cer-
ticate of Franchise Authority, Project Number 32065 before the Public
Utility Commission of Texas.
Applicant intends to provide cable and video service. The requested
CFA service area covers all of Tarrant County, all of Denton County
and the southeast corner of Wise County with a linear extension of the
western Tarrant County boundary to a point north ve miles and then
east to the intersection of the western edge of Denton County.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: November 28, 2005
Notice of Application for a Certicate to Provide Retail
Electric Service
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on November 23, 2005, for retail
electric provider (REP) certication, pursuant to Public Utility Regu-
latory Act (PURA) §§39.101- 39.109. A summary of the application
follows.
Docket Title and Number: Application of Absolute Energy, Incorpo-
rated for Retail Electric Provider (REP) certication, Docket Number
32066 before the Public Utility Commission of Texas.
Applicant’s requested service area by geography includes the entire
State of Texas.
Persons wishing to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than December 16, 2005. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All




Public Utility Commission of Texas
Filed: November 28, 2005
Notice of Petition Requesting Approval of Revised Deemed
Savings Values for Air Conditioning Equipment
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of a petition led on November 4, 2005, requesting
approval of revised deemed savings values for air conditioning equip-
ment.
Docket Style and Number: Petition by Frontier Associates to Revise
the Existing Commission - Approved Deemed Savings Values for Air
Conditioning Equipment; Project Number 32001.
The Application: Frontier Associates, LLC (the Petitioner) requested
that the deemed savings values previously approved by the commis-
sion for certain air conditioning equipment be revised downward to
reect the impact of new federal efciency standards for such equip-
ment. Frontier Associates les this petition on behalf of a number of
investor-owned utilities that serve as program administrators for com-
mission-approved programs designed to meet the State’s goal for en-
ergy efciency.
Senate Bill 7 (1999 legislative session) established a goal for energy
efciency, which the commission is implementing through its Energy
Efciency Rule (P.U.C. Substantive Rule §25.181). Through the com-
mission-approved standard offer programs, nancial incentives or re-
bates are awarded to Energy Efciency Services Providers who prop-
erly install air conditioning equipment that exceeds the efciency stan-
dards established by this commission.
Under the commission’s rules, the use of the deemed savings values
provides an inexpensive alternative to "full measurement and veri-
cation" of the peak demand and energy usage impacts of energy ef-
ciency measures. The application of deemed savings values is jus-
tied in situations where the same measure will yield similar savings
when installed in a wide variety of different settings, and in situations
where more extensive measurement and verication activities would
prove cost prohibitive. Nearly all of the measures that have been im-
plemented through the Residential and Small Commercial Standard Of-
fer Program Template and the Hard-to-Reach Standard Offer Program
Template have used the commission-approved deemed savings values.
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In 2001, this commission approved certain deemed savings values for
air conditioning equipment. These values appear in P.U.C. Substan-
tive Rule §25.184(d)(1), Figure: 16 TAC §25.184(d)(1). These values
are estimates of the typical energy savings and demand reduction that
might be expected from the installation of various types of high ef-
ciency air conditioning equipment throughout Texas.
Beginning in January 2006, manufacturers of air conditioning equip-
ment in the U.S. will no longer be able to manufacture 5.4 ton or less
central air conditioners or heat pumps with a seasonal energy efciency
rating of less than 13. Heat pumps must meet a minimum heating sea-
sonal performance factor of 7.7. This U.S. Department of Energy rule
will have the effect of increasing the efciency of equipment available
on the market.
Because of this new federal efciency standard, the new values pro-
posed by Frontier are signicantly lower than the values previously
approved by the commission. Further, the rationale for a separate hard-
to-reach central air conditioning system baseline no longer applies, so
petitioners requested elimination of the air conditioning deemed sav-
ings for hard-to-reach program participants.
Persons wishing to comment or intervene in this proceeding should
contact the Public Utility Commission of Texas, no later than Friday,
December 23, 2005. The commission’s address is P.O. Box 13326,
Austin, Texas 78711-3326. Commission phone numbers are (512) 936-
7120 or toll-free 1-888-782-8477. Hearing and speech-impaired in-
dividuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All




Public Utility Commission of Texas
Filed: November 30, 2005
Texas Residential Construction Commission
Notice of Application for Registration as Approved Third-Party
Warranty Company
The Texas Residential Construction Commission adopted rules regard-
ing the approval and registration of third-party warranty companies
at 10 TAC §§303.250 - 303.266. The new rules were adopted pur-
suant to under new Chapter 430, Property Code (Act effective Sept. 1,
2003, 78th Leg., R.S., ch. 458, §1.01), which provides that builders
may elect to provide warranties through third-party warranty compa-
nies approved by the commission. The commission rules for approval
and registration of third-party warranty companies can be found on the
commission’s website at www.trcc.state.tx.us
Title 10 Texas Administrative Code §303.255 requires the commission
to publish in the Texas Register notice of the application of each person
seeking to become registered under this subchapter. The commission
will accept public comment on each application for twenty-one (21)
days after the date of publication of the notice. Information provided
in response to this notice will be utilized in evaluating the applicants
for approval. Approved third-party warranty companies will be listed
on the commission’s website.
Pursuant to 10 TAC §303.255 the commission hereby notices the ap-
plication of:
StrucSure Home Warranty, LLC, 11 W. Hampden Avenue, Suite 201,
Englewood, Colorado 80110. The applicant has identied Gerald M.
Thompson, 11 W. Hampden Avenue, Suite 201, Englewood, Colorado
80110, as its registered agent. This is the applicant’s second applica-
tion; the previous application was denied.
Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, The Texas Residential Con-
struction Commission, P.O. Box 13144, Austin, TX 78711-3144. Com-
ments regarding this application will be accepted for twenty-one days
following the date of publication of this notice in the Texas Register.




Texas Residential Construction Commission
Filed: November 28, 2005
Supreme Court of Texas
Amendments to Rule 13 of the Texas Rules of Judicial
Administration
IN THE SUPREME COURT OF TEXAS
Misc. Docket No. 05-9200
AMENDMENTS TO RULE 13 OF THE TEXAS RULES OF JUDI-
CIAL ADMINISTRATION
ORDERED that:
1. Rule 13.1 of the Texas Rules of Judicial Administration is amended
as follows.
2. Rule 13.11 of the Texas Rules of Judicial Administration is added
as follows.
3. These changes in Rule 13 are effective November 29, 2005, as ne-
cessitated by Act of May 16, 2005, 79th Leg., R.S., ch. 97, 2005 Tex,
Gen. Laws 169.
4. These amendments may be changed in response to comments re-
ceived before April 1, 2006. Any interested party may submit com-
ments in writing as follows:
by mail to: Mr. Jody Hughes
Rules Attorney
The Supreme Court of Texas
P.O. Box 12248
Austin TX 78711
by fax to: 512-463-1365 - Attn: Rules Attorney
by email to: Jody.Hughes@courts.state.tx.us
5. The Clerk is directed to:
a. publish a copy of this Order on the Court’s internet website at
www.courts.state.tx.us;
b. le a copy of this Order with the Secretary of State;
c. cause a copy of this Order to be mailed to each registered member
of the State Bar of Texas by publication in the Texas Bar Journal;
d. send a copy of this Order to each member of the Legislature; and
e. submit a copy of the Order for publication in the Texas Register.
SIGNED AND ENTERED this 29th day of November, 2005.
Wallace B. Jefferson, Chief Justice
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Nathan L. Hecht, Justice
Harriet O’Neill, Justice
J. Dale Wainwright, Justice
Scott Brister, Justice
David M. Medina, Justice
Paul W. Green, Justice
Phil Johnson, Justice
Don R. Willett, Justice
RJA 13.1 should be amended as follows:
13.1 Authority and Applicability.
(a) Authority. This rule is promulgated under sections 74.161-.164 of
the Texas Government Code and chapter 90 of the Texas Civil Practices
and Remedies Code.
(b) Applicability. This rule applies to:
(1) civil actions that involve one or more common questions of fact
and that were led in a constitutional county court, county court at law,
probate court, or district court on or after September 1, 2003;
(2) civil actions led before September 1, 2003, that involve claims for
asbestos- or silica-related injuries, to the extent permitted by chapter
90 of the Texas Civil Practice and Remedies Code.
(c) Other Cases. Cases led before that date to which this rule does not
apply are governed by Rule 11 of these rules.
Comment - 2005
Subsections (a) and (b) are amended and subsection (c) is added to
provide procedures for cases covered by chapter 90 of the Texas Civil
Practices and Remedies Code, enacted effective September 1, 2005.
RJA 13.11 should be added as follows:
13.11 Civil Actions Filed Before September 1, 2003, Involving
Claims for Asbestos- and Silica-Related Injuries.
(a) Applicability. To the extent permitted by chapter 90 of the Texas
Civil Practice and Remedies Code, Rule 13.11 applies to civil actions
led before September 1, 2003, that involve claims for asbestos- or
silica-related injuries.
(b) Statutory References; Denitions. Statutory references in Rule
13.11 are to chapter 90 of the Texas Civil Practice and Remedies Code.
"Claimant" has the meaning assigned in section 90.001(6). "Report"
has the meaning assigned in section 90.001(24).
(c) Notice of Transfer Under Section 90.010(b). A notice of transfer
under section 90.010(b) must be led in the trial court and the pretrial
court and must:
(1) be titled "Notice of Transfer Under Section 90.010(b)";
(2) list all parties who have appeared and remain in the case, and the
names, addresses, phone numbers, and bar numbers of their attorneys
or, if a party is pro se, the party’s name, address and phone number;
(3) state the name of each claimant transferred;
(4) attach to the notice led in the pretrial court a copy of the claimant’s
live petition; and
(5) if led by a defendant, contain a certicate stating that the ling
party conferred, or at least made a reasonable attempt to confer, with
opposing counsel about whether the notice of transfer is appropriate as
to each individual claimant transferred.
(d) Effect on Pending Motion for Severance. If, when a notice of trans-
fer is led in the trial court, a motion for severance has been led but
the trial court has not ruled, the trial court must rule on the motion
within 14 days of the date the notice of transfer is led, or the motion
is deemed granted by operation of law.
(e) When Transfer Effective. A case is deemed transferred from the
trial court to the pretrial court when a notice of transfer is led with
the trial court unless a motion for severance is pending. If a motion
for severance is pending when a notice of transfer is led with the trial
court, a case is deemed transferred when the trial court rules on the
motion or the motion is deemed granted by operation of law.
(f) Further Action in Trial Court Limited. After a notice of transfer is
led, the trial court must take no further action in the case except:
(1) to rule on a motion for severance pending when the notice of transfer
was led, or
(2) for good cause stated in the order in which such action is taken and
after conferring with the pretrial court.
But service of any process already issued by the trial court may be
completed and the return led in the pretrial court.
(g) Severed Case File. If a claim is severed from a case that includes
one or more claimants covered by section 90.010(a), the le for the
severed claims in the trial court should be numerically linked to the
original case le and should contain only the live petition containing
the severed claim. The severed case le is deemed to include all pa-
pers in the original case le. The pretrial court may require a different
procedure in the interests of justice and efciency.
(h) Transfer of Files. The pretrial court may order the trial court clerk
to transfer a case le to the pretrial court. A case le must not be
transferred to the pretrial court except as ordered by that court.
(i) Filing Fees and Costs. A defendant who les a notice of transfer
must pay the cost of ling the case in the pretrial court, including ling
fees and other reasonable costs. If the pretrial court remands the case
to the trial court, the pretrial court may order that costs be allocated
between the parties in a way that encourages just and efcient compli-
ance with this rule, and may award appropriate and reasonable attorney
fees.
Comment - 2005
1. Rule 13.11 is added to provide procedures for cases covered by
chapter 90 of the Texas Civil Practice and Remedies Code, enacted
effective September 1, 2005.
2. The rule does not require a statement in the notice of transfer that no
report has been served under chapter 90, or that a report has been served
but does not comply with the provisions of that statute. The omission
of such a requirement in the notice of transfer is not intended to limit
the pretrial court’s authority under Rule 166 of the Texas Rules of Civil
Procedure to employ appropriate procedures to ascertain a party’s po-
sition on the issue.
3. It is anticipated that the party ling a notice of transfer will usually
be a defendant, and that the party ling a motion for severance will
usually be a claimant. Ordinarily, a party ling the notice of transfer is
responsible for ling fees and costs in the pretrial court, although there
may be exceptions. See Rule 13.5(d). Also, a party who successfully
moves to sever a claim into a separate proceeding in the trial court is
customarily responsible for ling fees and costs, although severance is
"on such terms as are just", Tex. R. Civ. P. 41, and again, there may
be exceptions. The intent of this rule is that severance and transfer
procedures minimize costs and burdens on parties and the courts.
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4. A pretrial court has discretion under Rule 13.11(g)-(i) to order the
maintenance and transfer of physical case les and to allocate costs and




Supreme Court of Texas
Filed: November 29, 2005
Teacher Retirement System of Texas
Report of Fiscal Transactions, Accumulated Cash and
Securities, and Rate of Return on Assets and Actuary’s
Certication of Actuarial Valuation and Actuarial Present
Value of Future Benets
Government Code, §825.108 requires the Teacher Retirement System
of Texas (TRS) to publish a report in the Texas Register no later than
December 15th of each year containing the following information:
(1) the retirement system’s scal transactions for the preceding scal
year;
(2) the amount of the system’s accumulated cash and securities; and
(3) the rate of return on the investment of the system’s cash and secu-
rities during the preceding scal year.
In addition, §825.108 of the Government Code requires TRS to pub-
lish a report in the Texas Register no later than March 1 of each year
containing the balance sheet of the system’s assets and liabilities, in-
cluding the extent to which the system’s liabilities are unfunded.
TRS is publishing the following reports as required by statute:
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Teacher Retirement System of Texas
Filed: November 30, 2005
Texas A&M University, Board of Regents
Request for Proposals
The Texas A&M University System (A&M System) announces a Re-
quest for Proposals (RFP) to provide Flexible Spending Account Ad-
ministrative Services and a Group Vision Insurance Plan. Firms are in-
vited to submit proposals for one or both of the plans mentioned above.
The RFP solicits proposals for plans beginning September 1, 2006.
Firms wishing to respond to this request must have superior, recog-
nized expertise and specialize in administering benet plans of the
types listed above.
The deadline for receipt of proposals in response to this request is 4:00
p.m. CST on January 13, 2006.
The A&M System reserves the right to accept or reject any or all pro-
posals submitted and is under no legal requirement to execute a re-
sulting contract on the basis of this advertisement. The A&M System
intends to use responses as a basis for further negotiations of specic
project details and will base its choice on cost, demonstrated compe-
tence, superior qualications, and evidence of conformance with the
RFP criteria. The A&M System shall not designate and will not pay
commissions to an Agent of Record or a commissioned representative.
The RFP does not commit the A&M System to pay any costs incurred
prior to execution of a contract. Issuance of this material in no way
obligates the A&M System to award a contract or to pay any costs in-
curred in the preparation of a response. The A&M System specically
reserves the right to vary all provisions set forth at any time prior to
execution of a contract where the A&M System deems it to be in its
best interest.
Beginning December 9, 2005, RFP instructions providing de-
tailed information regarding the project can be downloaded from
http://sago.tamu.edu/shro/rfp2.asp or written requests can be faxed
to Ms. Ellen Gerescher, System Human Resource Ofce, The Texas
A&M University System, FAX (979) 458-6190 (physical address: 200
Technology Way, Suite 1281, College Station, Texas 77845-3424).
For questions or further information regarding this notice, contact Ms.
Ellen Gerescher by facsimile or by email at egerescher@tamu.edu .
TRD-200505529
Vickie Burt Spillers
Executive Secretary to the Board
Texas A&M University, Board of Regents
Filed: November 30, 2005
Texas A&M University System Health Science
Center
Request for Qualications
The Texas A&M University System Health Science Center (A&M Sys-
tem Health Science Center) is requesting responses from qualied rms
for general consulting services to assist the HSC administration in the
development of a faculty practice plan, including, but not limited to, the
development of the plan’s mission and scope, governance and adminis-
trative structure, billing and collections, funds ow and compensation,
and regulatory compliance. The successful rm will contract directly
with the HSC and will work cooperatively with the HSC to successfully
perform the services requested on an "as needed" basis, with a budget
for total services not to exceed $50,000.00. Therefore, the HSC has
determined that the Request For Qualications (RFQ) method of pro-
curement will provide the best value to the institution.
The A&M System Health Science Center invites proposals in response
to this Request for Qualications (RFQ) from qualied rms for the
provision of such an analysis (to begin January 13, 2006) under the
direction and supervision of the A&M System Health Science Center
Ofce of Finance and Administration.
The President of the A&M Health Science Center has afrmed the ne-
cessity of these consulting services for assistance in this analysis.
Description: A qualied rm will:
Have demonstrated credentials, capabilities, and experience in the
same or similar services as those requested;
Inform A&M Health Science Center of scheduled activities through
regular notice, i.e. email, about the schedule of events, locations, and
opportunities for A&M Health Science Center involvement in the as-
sessment process;
Meet with A&M Health Science Center on a timeframe as deemed ap-
propriate by both parties during the Project. The ndings and data as-
sembled for each work step will be presented to the A&M Health Sci-
ence Center for discussion and review. This is to ensure that A&M
Health Science Center is kept posted as to the ndings from completed
activities and the planned next steps and activities and their goals. The
A&M Health Science Center shall provide guidance and input for the
project activities;
Provide a detailed work plan to ensure that the project addresses the
appropriate issues, avoids false starts, misdirected project activities,
and wasted resources and time. The work plan will have clearly stated
objectives and activities, the responsibilities of both the rm’s project
team members and A&M Health Science Center, and specic deliv-
erables for each work task. A tentative schedule for completing the
activities will be provided, highlighting key dates and deadlines to the
extent possible. The schedule will be revised and updated as needed.
The work plan and schedule are to serve as the basis for working with
the A&M Health Science Center in establishing priorities and monitor-
ing progress.
Assign and designate a qualied project manager and a sufcient
amount of qualied and experienced staff and identify these personnel
in the response, including information on their education, training,
work history, and directly relevant experience. Contracted rm will
promptly inform the A&M Health Science Center of any changes in
personnel assigned to this Project. The contracted rm and all assigned
personnel will remain fully committed to this project until completed
or as otherwise terminated as determined by the A&M Health Science
Center.
Responses: Interested rms should submit for consideration one orig-
inal and four (4) copies of their response including the following infor-
mation.
A statement of the rm’s qualications;
A list and description of related projects by the rm;
Thoughts on the approach the rm will use to address this project;
Information about the rm’s principals, the services offered, the num-
ber and type of professional and other staff members, and business vol-
ume over the past ve years;
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Information for references - Listing of a minimum of three (3) separate
and veriable references for which the respondent has performed or is
currently performing comparable work in the quality and scope of that
specied in this RFQ. The listing must include (for each reference)
company name, address, phone number, contact person; project title,
size, term, performance period, and brief description of the work and
deliverables provided.
Response should present all information in a clear and concise manner.
All submissions should be clearly identied with the RFQ number and
title.
Person to Contact: The response should be sent by mail or delivered
in person, marked on the envelope "Response to Request for Quali-
cations" and addressed to:
The Texas A&M University System Health Science Center
Ofce of Finance and Administration
HUB & Procurement Services
John B. Connally Bldg
301 Tarrow Street, 6th Floor
College Station, Texas 77840-7896
Evaluation: Proposals sent in response to this RFQ will be evaluated
in light of several criteria. The A&M Health Science Center selection
committee will base its selection of a rm on demonstrated competence
and qualications to perform the services. The HSC selection commit-
tee members will consider the following factors, as a minimum, when
evaluating the rms in developing the recommended order of best qual-
ied: technical qualications of members of the proposed team, experi-
ence of members of the team, past performance of members of the team
with the A&M System component, if any, team members’/Firm’s ref-
erences, team members’/Firms experience in working with institutions
of higher education where Federal and/or State funds are involved.
Deadline for submission of Response: All proposals must be re-
ceived by the Ofce of Finance and Administration of the A&M Sys-
tem Health Science Center at the address set forth above not later than




Texas A&M University System Health Science Center
Filed: November 30, 2005
Texas Department of Transportation
Aviation Division - Request for Proposal for Professional
Services
Montgomery County, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional services
rm for services pursuant to Government Code, Chapter 2254, Sub-
chapter A. TxDOT Aviation Division will solicit and receive proposals
for professional services as described below:
Airport Sponsor: Montgomery County Lone Star Executive Airport.
TxDOT CSJ No. 0612LSTAR. Scope: Prepare a Business Plan to
provide an overview analysis of the airport, addressing airport pol-
icy, airport building standards, airport rates and charges, market anal-
ysis, nancial analysis, and risk assessment; provide an assessment of
business/economic development opportunities; recommend a ve-year
strategic course of action to pursue development and to address issues
at the Lone Star Executive Airport, Conroe, Texas.
The HUB goal is set at 0%. TxDOT Project Manager is Chris Munroe.
Interested rms shall utilize the Form AVN-551, titled "Aviation Plan-
ning Services Proposal". The form may be requested from TxDOT
Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be e-mailed
by request or downloaded from the TxDOT website, URL address
http://www.dot.state.tx.us/avn/avn551.doc. The form may not be
altered in any way. All printing must be in black on white paper,
except for the optional illustration page. Firms must carefully follow
the instructions provided on each page of the form. Proposals may not
exceed the number of pages in the proposal format. The proposal for-
mat consists of seven pages of data plus two optional pages consisting
of an illustration page and a proposal summary page. Proposals shall
be stapled but not bound in any other fashion. PROPOSALS WILL
NOT BE ACCEPTED IN ANY OTHER FORMAT. ATTENTION:
To ensure utilization of the latest version of Form AVN-551, rms are
encouraged to download Form AVN-551 from the TxDOT website
as addressed above. Utilization of Form AVN-551 from a previous
download may not be the exact same format. Form AVN-551 is an
MS Word Template.
Five completed, unfolded copies of Form AVN-551 must be post-
marked by U. S. Mail by midnight January 9, 2006. Mailing
address: TxDOT Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483. Overnight delivery must be received by 4:00 p.m.
January 10, 2006. Overnight address: TxDOT Aviation Division,
200 E. Riverside Drive, Austin, Texas, 78704. Hand delivery must
be received by 4:00 p.m. January 10, 2006. Hand delivery address:
150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas 78704.
Please mark the envelope of the forms to the attention of Edie Stimach.
Electronic facsimiles or forms sent by e-mail will not be accepted.
The Consultant Selection Committee will be composed of local govern-
ment members. The nal selection by the committee will generally be
made following the completion of review of proposals. The committee
will review all proposals and rate and rank each. The criteria for eval-
uating planning proposals can be found at www.dot.state.tx.us/busi-
ness/avnconsultinfo.htm. All rms will be notied and the top rated
rm will be contacted to begin fee negotiations. The committee does,
however, reserve the right to conduct interviews for the top rated rms
if the committee deems it necessary. If interviews are conducted, se-
lection will be made following interviews.
If there are any procedural questions, please contact Edie Stimach,
Grant Manager, or Chris Munroe, Project Manager, for technical ques-




Texas Department of Transportation
Filed: November 29, 2005
Request for Proposal for Aviation Engineering Services - Big
Spring McMahon-Wrinkle Airport
The City of Big Spring, through its agent, the Texas Department of
Transportation (TxDOT), intends to engage an aviation professional
engineering rm for services pursuant to Government Code, Chap-
ter 2254, Subchapter A. TxDOT Aviation Division will solicit and re-
ceive proposals for professional aviation engineering design services
described in this notice.
Airport Sponsor: City of Big Spring, Big Spring McMahon-Wrinkle
Airport, TxDOT CSJ No.:0608BGSPR. Scope: Provide engineer-
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ing/design services to overlay and mark Runway 17-35 at the
McMahon-Wrinkle Airport.
The DBE goal is set at 6%. TxDOT Project Manager is Ed Mayle.
To assist in your proposal preparation, the most recent Airport Layout
Plan, 5010 drawing, and project narrative are available online by se-
lecting "Big Spring McMahon-Wrinkle Airport" at:
www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
Interested rms shall utilize the latest version of Form AVN-550, titled
"Aviation Engineering Services Proposal." The form may be requested
from TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be e-mailed by request or downloaded from the TxDOT web site, URL
address:
http://www.dot.state.tx.us/avn/avn550.doc
The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Firms must
carefully follow the instructions provided on each page of the form.
Proposals may not exceed the number of pages in the proposal for-
mat. The proposal format consists of seven pages of data plus two op-
tional pages consisting of an illustration page and a proposal summary
page. Proposals shall be stapled but not bound in any other fashion.
PROPOSALS WILL NOT BE ACCEPTED IN ANY OTHER FOR-
MAT. ATTENTION: To ensure utilization of the latest version of Form
AVN-550, rms are encouraged to download Form AVN-550 from the
TxDOT website as addressed. Utilization of Form AVN-550 from a
previous download may not be the exact same format. Form AVN-550
is an MS Word Template.
Six completed, unfolded copies of Form AVN-550 must be postmarked
by U. S. Mail by midnight January 9, 2006 (CST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. January 10, 2006
(CST). Overnight address: TxDOT, Aviation Division, 200 E. River-
side Drive, Austin, Texas, 78704. Hand delivery must be received by
4:00 p.m. January 10, 2006 (CST). Hand delivery address: 150 E.
Riverside Drive, 5th Floor, South Tower, Austin, Texas 78704. Please
mark the envelope of the forms to the attention of Edie Stimach. Elec-
tronic facsimiles or forms sent by e-mail will not be accepted.
The Consultant Selection Committee (committee) will be composed of
local government members. The nal selection by the committee will
generally be made following the completion of a review of proposals.
The committee will review all proposals, then rate and rank each one.
The criteria for evaluating engineering proposals can be found at:
www.dot.state.tx.us/business/avnconsultinfo.htm
All rms will be notied and the top rated rm will be contacted to be-
gin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews of the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be made
following the interviews.
If there are any procedural questions, please contact Edie Stimach,





Texas Department of Transportation
Filed: November 23, 2005
University of Houston System
Notice of Request for Proposal
In compliance with Chapter 2254, Texas Government Code, Univer-
sity of Houston System (UHS) furnishes this notice of request for pro-
posal. The State of Texas has developed policies to encourage the
use of Historically Underutilized Businesses (HUBS), and accordingly,
UHS makes every effort to show good faith in the utilization of HUBS
in the provision of contracts for commodities and services. UHS has
established a goal of 30% of the total value of each program’s service
contracts to be awarded to qualied HUB. This can be achieved by
contracting directly with HUBS or indirectly through sub-contracting
opportunities. Each contractor shall exhibit a good faith effort to utilize
HUBS as suppliers or sub-contractors, whenever possible.
University of Houston System seeks proposals to provide consulting
services to assist in developing an appropriate and affordable total com-
pensation market study. University of Houston System invites rms
with demonstrated expertise, experience, and success in development
of total compensation surveys to submit comprehensive responses to
this request for proposal. Interested parties are invited to express their
interest and describe their capabilities on or before January 9, 2006.
The term of the contract is to be for a four month period beginning on
or about January 16, 2006 and ending May 16, 2006, subject to one
renewal option of three months’ duration. Further information can be
obtained from Penny Honeycutt at (713) 203-6179. All proposals must
be specic and must be responsive to the criteria set forth in this request.
Background
University of Houston System main campus installed a new compensa-
tion plan in 1997 and uses a point-factor system of classication (Wy-
att). Since then, a number of exceptions have been made, new em-
ployees have been hired above the salaries of existing employees, and
the number of job classications has expanded signicantly. Salary in-
crease funds have been minimal in recent years, due to reduced state
funding and the desire to keep tuition rates affordable for students. To
recognize performance and/or retain staff, supervisors may have re-
sorted to reclassication as a means to justify an increase (promotional
or equity).
Project Objectives, Scope of Work and Deliverables
The rm chosen will be expected to provide resources for the follow-
ing:
A. Development of a total compensation market survey that accurately
measures the current market for comparable University of Houston
(UH), University of Houston-Downtown (UHDT) and University of
Houston-Clear Lake (UHCL) benchmark jobs.
B. A database of the survey results that will enable future consistent,
regular collection and analysis of total compensation competitive data.
C. A graduated bid for 150 jobs with additional benchmark jobs in
increments of 25.
D. Total compensation is dened as base pay plus the value for health
and welfare benets and income protection benets; plus the value of
vacation, sick leave, retirement, longevity pay, hazard pay, shift dif-
ferential, parking, jury duty, administrative leave, holiday leave, emer-
gency leave, scholarship funding, and college study program. The in-
dividual value of each benet must be listed separately in the nal re-
porting database for future reference.
E. A rationale (policy line) used for the development and collection of
market data from survey and comparisons to UHS benchmark jobs that
can be carried forward and used for future surveys by UHS.
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F. Data collection and analysis that denes how UHS total compensa-
tion package measures up against the competitive market.
G. A database of competitive job market data from resources that can be
re-surveyed in the future, thus assuring consistency in survey reporting
and data analysis in the future.
H. Recommendations for total compensation programs required to
function effectively in the unique job markets as reected in a variety
of job families.
I. The nal report must be provided in hard copy and soft copy and
presented so that the positive results and areas for improvement are
both outlined in enough detail that management can utilize the report
in communicating back to the UH, UHDT, and UHCL communities.
UHS Will Provide
A. A list of benchmark jobs (at least 150), total compensation factors
considered in the pricing of these jobs, and the recruiting areas for each.
B. Career ladders for benchmark jobs and the basic job proles needed
for job matching to conduct the survey.
C. Lists of commercially available market surveys and guidance in the
design of the database solution, including specialty surveys designated
by University of Houston, University of Houston-Downtown and Uni-
versity of Houston-Clear Lake such as the Oklahoma University salary
survey and the CUPA salary survey.
D. Database conguration plan details sufcient to build the database
in MS Access and PeopleSoft HR applications.
General Instructions
Submit one original, three paper copies of your proposal and a CD ver-
sion (MS Word format) in a sealed envelope to: the Human Resources
Department, University of Houston, 341 McElhinney Hall, Houston,
Texas 77204-5009 before 5:00 PM, January 9, 2006. The original shall
be prepared on a word processor and formatted in at least 12-point-font
that is clearly readable. The paper copies shall be of good, readable
quality.
Compliance with Request for Proposal (RFP) Requirements
By submission of a proposal, a submitter agrees to be bound by the re-
quirements set forth in this RFP. University of Houston System, at its
sole discretion, may disqualify a proposal from consideration if Univer-
sity of Houston System determines a proposal is non-responsive and/or
non-compliant, in whole or in part, with the requirements set forth in
this RFP.
Signature and Certication of Submitter
The original paper proposal must be signed and dated by a represen-
tative of the submitter who is authorized to bind the submitter to the
terms and conditions contained in this RFP and to comply with the in-
formation submitted in the proposal. Each submitter certies to both
the completeness, veracity, and accuracy of the information provided
in the proposal, and the authority of the individual whose signature ap-
pears on the proposal to bind the submitter to the terms and conditions
set forth in this RFP. Proposals submitted without the required signa-
ture shall be disqualied.
Ownership of Proposals
All proposals become the physical property of University of Houston
System upon receipt.
Use and Disclosure of Information
Submitters acknowledge that University of Houston System is an
agency of the State of Texas and is, therefore, required to comply with
the Texas Public Information Act. If a proposal includes proprietary
data, trade secrets, or information the submitter wishes to except
from public disclosure, then the submitter must specically label
such data, secrets, or information as follows: "PRIVILEGED AND
CONFIDENTIAL--PROPRIETARY INFORMATION." To the extent
permitted by law, information labeled by the submitter as proprietary
will be used by University of Houston System only for purposes
related to or arising out of the evaluation of proposals, selection of a
submitter pursuant to the RFP process, and negotiation and execution
of a Contract, if any, with the submitter selected.
Rescission of Proposal
A proposal can be withdrawn from consideration at any time prior to
expiration of the deadline for proposals pursuant to a written request
sent to the Ofce of Human Resources, University of Houston System.
Request for Clarication
University of Houston System reserves the right to request clarication
of any information contained in a proposal.
Addenda to the RFP
Each submitter will be provided with copies of University-approved
addenda, including amendments, if any, to the RFP. If and as neces-
sary, as determined by University of Houston System, submitters will,
in turn, be allowed time to revise or supply additional information in
response to such addenda.
Communications with University Personnel
There will not be a pre-proposal conference. Except as provided in this
RFP and as is otherwise necessary for the conduct of ongoing Univer-
sity business operations, submitters are expressly and absolutely pro-
hibited from engaging in communications with University personnel
who are involved in any manner in the review and/or evaluation of the
proposals; selection of a submitter; and/or negotiations or formaliza-
tion of a contract. If any submitter engages in conduct or communi-
cations that University of Houston System determines are contrary to
the prohibitions set forth in this section, University of Houston System
may, at its sole discretion, disqualify the submitter and withdraw the
submitter’s proposal from consideration.
Discussions with Submitters
University of Houston System may conduct discussions and/or negoti-
ations with any submitter that appears to be eligible for award ("Eligi-
ble Submitter") pursuant to the selection criteria set forth in this RFP.
In conducting discussions and/or negotiations, University of Houston
System will not disclose information derived from proposals submitted
by competing submitters, except as and if law requires disclosure.
Selection of Proposer
The submitter selected for award will be the submitter whose proposal,
as presented in response to this RFP and as determined by University
of Houston System in accordance with the evaluation criteria set forth
in this RFP, to be the most advantageous to University of Houston Sys-
tem. Submitters acknowledge that University of Houston System is not
bound to accept the lowest-priced proposal.
Evaluation of Proposals
Submission of a proposal indicates the submitter’s acceptance of the
evaluation process set forth in this RFP and the submitter’s acknowl-
edgement that subjective judgments must be made by University of
Houston System in regard to the evaluation process.
Criteria for Evaluation
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Evaluation of proposals and award to the Selected Submitter will be
based on the following factors, as weighted and listed as follows:
(1) ten or more years of compensation consulting experience address-
ing best practices in the area of total compensation and salary admin-
istration,
(2) completeness of responses to the above parameters (Scope of Work,
Deliverables, Objectives). Respondents shall address each to include
an estimate of effort and a time line,
(3) three or more directly related references, including at least one from
higher education. References shall include a point of contact and means
thereof,
(4) estimate of cost(s). These are to be broken down into deliverable
components,
(5) evidence statement regarding use of HUBS, and
(6) University of Houston System may also consider other information
it deems relevant to the selection of a consultant.
Consideration of Additional Information
University of Houston System reserves the right to ask for and consider
any additional information deemed benecial to University of Houston
System in evaluation of the proposals.
Termination
This Request for Proposal in no manner obligates University of Hous-
ton System of Houston University to the eventual purchase of any ser-
vices described, implied or which may be proposed until conrmed by
a written consultant contract. Progress towards this end is solely at the
discretion of University of Houston System of Houston and may be ter-
minated without penalty or obligation at any time prior to the signing
of a contract. University of Houston System of Houston reserves the




Executive Director and Associate General Counsel
University of Houston System
Filed: November 29, 2005
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
